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Representatives of a putative class of consuners here

bring various clains agai nst an autonobile |essor, alleging

i nproprieties associated with the early term nation provisions of

their leases and with the practices involved in early term nation

of these | eases. W now consider the parties' cross-notions for

sumrmary judgnent, an enterprise that necessarily will take us

into the econom cs of car | easing.

| . Backqgr ound

A Fact s

1. The Lease Transactions

The plaintiffs, Brian MIler and M chael and Mchelle
Rose, each entered into a cl osed-end autonobile | ease agreenent
wWith the N ssan Mdtor Acceptance Corporation ("NMAC'). Mller's
| ease, for a 1997 Nissan Altim, was executed on Decenber 26,
1996 and was a closed-end thirty-six nonth | ease to end in
Decenber, 1999. Under his lease, MIller's nonthly paynents were
$267. The Roses' lease, for a 1996 Nissan Altima GXE, was

executed on March 25, 1996 and was a cl osed-end thirty-nine nonth



| ease that was to end in June of 1999. The Roses' nonthly
paynments under the | ease were $237. 87.

Both of these | eases contained identical early
term nation clauses, which provide:

18. Early Term nation Liability: At any tine
after 12 nonthly paynents have been paid, |
[the | essee] may termnate this | ease on the
due date of a nonthly | ease paynent if this

| ease is not in default as disclosed in
paragraph 19', and | have given you [ NMAC] 30
days witten notice. Except as otherw se
provi ded in paragraph 222 if | terminate
early, in addition to the anmobunts indicated
initems a through d of paragraph 173 | nust
pay you an Early Term nati on Charge which is
determned as follows: First, all nonthly

| ease paynents, which under the ternms of this
| ease, are not yet due and the residual val ue
of the Vehicle are discounted to present

val ue by the Constant Yield Method at the
rate inplicit in this |ease (the "Adjusted
Lease Bal ance"). This anmount is then reduced
by the Realized Value (and insurance | oss
proceeds)* whi ch you receive for the Vehicle.

'Par agraph 19 details the circunstances defining
"defaul t".

’Par agr aph 22 deals with what happens if the vehicle is
| ost through theft or destruction and NMAC accepts an insurance
settl ement.

*Paragraph 17 is entitled "termination liability", and
states that upon the contractual term nation the follow ng suns
are due to NMAC. (1) a "disposition fee" of the |esser of $250 or
two nonthly paynents; (2) all past due nonthly paynents, |ate
charges, and other charges; (3) any anounts due from excess wear
and tear as defined in paragraph 16 of the agreenent; (4) any
excess m | eage charge at |ease nmaturity, or a pro-rated excess
m | eage charge for the period the | ease was in effect. Paragraph
17 also states that for an early termnation, an additional fee
woul d be due as defined in paragraph 18, which is quoted in the
t ext above.

“This language is fromthe MIler |ease. The pertinent
(continued...)



The bal ance due you is the Early Term nation
Charge which | will pay to you inmediately.
If there is an excess, however, you w |l not
refund it to ne.

The Realized Value will be deternmined in one
of the follow ng ways:

a. You and | may enter into a witten
agreenment as to the Vehicle's val ue;

b. Wthin 10 days after | return the Vehicle,
| may obtain at ny expense, from an

i ndependent third party agreeable to both of
us, a professional appraisal of the whol esale
val ue of the Vehicle, which could be realized
at sale at the end of the |ease term or

c. If the Realized Value isn't determ ned
under (a) or (b), then you will attenpt to
determ ne the Realized Value in a
comrercially reasonabl e manner i n accordance
Wi th accepted practices in the autonobile

i ndustry for determ ning the value of used
vehi cl es.

If you termnate this | ease because | amin
default under paragraph 19, in addition to
the Early Term nation Charge discl osed above,
| nmust pay your costs of repossessing,
storing and transporting the Vehicle as well
as your costs of collection, including your
court costs and your reasonabl e attorneys'
fees to the extent permtted by applicable
state law. Defaults of this |ease are
speci fi ed bel ow.

Rose Lease, Ex. Rose-2, R at 327° Mller Lease, Ex. Mller-2,
R at 362.

*(...continued)
part of the Rose |ease reads, Real i zed Val ue (and
i nsurance) proceeds which you receive . " This difference in
| anguage is not material to any issue of concern here.

°As an appendix to its instant notion, the defendant
has attached conpl ete copies of the rel evant depositions,
together with the exhibits used in those depositions. This 469-
page record has been Bat es-nunbered. The parties have,
hel pfully, both cited to this appendix in their briefs, and thus
our citations in the form"R at " are citations to this
record.



M Il er and the Roses® both made inquiries and took
actions with respect to early termnation of their |leases. In
March, 1999, MIler tel ephoned NVAC to find out what the early
term nation amount for his | ease would be. He was given a nunber
over the phone, and he asked that he be given it in witing, see
Dep. of Brian MIller, R at 339. Subsequently, MIller received a
letter from NVMAC dated March 4, 1999 in which NVAC reported that
the early termination liability would be $3,064.81, an anount
whi ch included (1) the ten renmining | ease paynents at $267 per
month’, (2) a $350 disposition fee, (3) taxes due in the amount
of $31.50, and (4) a late fee of $13.35, see Ex. Mller-7, R at
389. The letter also noted that, "It would be a | ess expensive
option for you to sinply pay the remaining rents owed on the
| ease,"” Ex. MIller-7, R at 389. Mller recalls that the nunber
inthe letter was | ess than the nunber he was quoted on the

phone, see Dep. of Brian MIler, R at 340°%

®Al t hough we di scuss their circunstances in parallel
here, MIler and the Roses are not personally acquainted, see
Dep. of Brian MIller, R at 338.

"This monthly | ease paynent includes tax.

8According to the NMAC s conputerized records, which
record every inquiry nade with respect to an account, the anount
gquoted to the caller on March 3, 1999 was $16, 040. 09, see Ex.
Hol | oway-2 at 53, R at 110. However, this figure was for a
| ease "payoff" (under which the | essee would term nate the |ease
and purchase the vehicle) rather than for an early term nation
see Dep. of Judith Holloway, R at 21. A "payoff" quotation is
the sanme as a quote for the early termnation liability
cal cul ated using the paragraph 18 fornula except that the
"realized" (or "whol esale") value is not subtracted out, see Dep
of Judith Holloway, R at 35.



Utimately, MIler decided not to termnate his | ease
in March of 1999. However, on Novenber 16, 1999 -- slightly over
one nonth before the end date of the | ease (Decenber 26, 1999) --
MIler did termnate the |l ease in the process of "trading-in" the
| eased 1997 Altima vehicle while entering into a new | ease for
anot her N ssan autonobile. As part of this term nation of the
| ease, MIller paid the last nonthly paynent due on the |ease,
see Dep. of Brian MIller, R at 345-46°. After he ended the
| ease, MIler received a | ease term nation notice from NVAC dat ed
Decenber 2, 1999, which invoiced MIler for a variety of |ease
term nation charges, including wear and tear danmages, an
"unsatisfied contract obligation", and a "disp[osition] fee", see
Ex. Mller-9, R at 391, but apparently N ssan wai ved these
charges and as far as MIler is concerned the only early
term nation fee he paid in conjunction with the term nation was
the last nonth's rental paynent, see Dep. of Brian Mller, R at
346.

Simlarly, on March 23, 1999 -- al nost three nonths
before the | ease end date of June 25, 1999 -- the Roses turned in
their | eased car as part of a trade-in for a new one.
Subsequently, the Roses received an invoice from NVAC and paid

$1697.26 as a result of the |ease term nation, see Ex. Rose-3, R

°The invoice for that |ast nonthly payment is Ex.
MIler-8 R at 390. Mller's deposition testinmony is unclear as
to whether he paid that |ast paynent to the |easing deal ership on
Novenber 16, 1999, or whether he instead waited until he received
the invoice and then paid it.



at 329. This sumincluded a disposition fee, charges for excess
wear and tear, and an early termnation fee equal to the two

mont hly | ease paynents remaining on the |ease, or $480.10. *°

2. Lease Econonmi cs and NMAC Leasi ng Procedures

It is inpossible coherently to address the disputes
bet ween the parties without first discussing sone of the
fundanmental concepts and processes that drove the MI | er and Rose

| eases from NMAC s side of the transacti on.

a. Deri vation of the Monthly Lease Paynent

W will begin with the concept of how the nonthly | ease
paynent was cal culated for the Rose and M| ler |eases. This
calculation is done using a "Deal er Lease Wrksheet" that is not
di scl osed to the consuner, see Dep. of Robin Norris, R at 148,

Ex. Baird-7, R at 290 (Rose Wrksheet), Ex. Baird-12, R at 295

“The derivation of this charge in the evidence is a
bit involved. The record does not contain a copy of the invoice
that the Roses paid in June 1999, but does contain an invoice
dat ed Septenber 20, 1999 by which NMAC refunded $250 to the
Roses, see Ex. Rose-4, R at 331. Fromthis invoice it appears
t hat because of the timng of the |ease term nation, NVAC
originally thought that there were three nonthly paynents
out standi ng on the | ease, and charged the Roses for that anount,
while in fact the Roses had sent in a nonthly paynent shortly
before term nation. Thus, there were in fact only two nonthly
paynents outstanding, and the noney refunded to the Roses in
Septenber reflects this. |In any event, there appears to be no
di spute that the early term nation charge | evied on the Roses was
t he anount of the two remai ning nonthly paynents, see Dep. of
M chael Rose, R at 312-14, and the exact dollar figure of the
charge is not material to the dispute here, which centers on the
conponents and derivation of that charge rather than on the
preci se anount.



(M1ler Wrksheet)!. The nonthly |ease paynent Rose and M| er
paid was conprised of three conponents: (1) a depreciation
paynent, (2) a |l ease charge, and (3) a tax paynent. The
depreci ati on payment and | ease charge® were thensel ves derived,
using formul as on the worksheet, from other variables the deal er
entered, in the follow ng manner.

The deal er started with the manufacturer's suggested
retail price (MSRP) for the car, and then added to that anount
dollars for certain extras added to the car ' This addition
resulted in the "Adjusted MSRP'". The dealer then nultiplied this
nunber by a certain percentage -- 61%for the Rose | ease, 65%for
the MIler lease -- to obtain the "residual value". The
derivation of these percentages is an inportant part of the story
here, and will be discussed further below, but suffice for the
nmonment to say that the residual value is associated with the

val ue of the car at the end of the |ease. *

YA copy of the Nissan Dealer Bulletin promul gating the
deal er worksheet used with the MIller lease is in the record in
Ex. Holloway-2 at 13-16, R at 70-73. This formwas a revision
of the formused in conjunction with the Rose | ease, though none
of the differences are material with respect to the issues raised
in this case.

“The tax paynment on both | eases was 9% of the other
two charges on both | eases, and, since it is not an issue,
warrants no further discussion here.

3These options appear to be deal er-added options, and
include things |like a notion detection systemor a |eather
interior. Neither MIller's nor the Roses' car had any such
option additions.

“As will be addressed at |ength bel ow, the residual
(continued...)



The deal er then cal cul ated the "net cap val ue" of the
car, which is the "selling price" reduced by, for exanple, trade-
in value of the |essee's old vehicle or any down paynent provided
by the | essee, see Dep. of Jon Baird, Sept. 17, 1998, R at
252, and increased by, for exanple, an "acquisition fee".

For its own part, the "selling price" used in the
M Il er and Rose | ease calculations evidently represented the
deal er's own discount off of the Adjusted MSRP, as in the Rose
| ease the "selling price" is around $1700 | ess than the Adjusted
MSRP and in the MIller lease it is around $3100 less. In any
event, it is this "selling price", plus the "acquisition fee",
but m nus the trade-in and down paynent, that yields the "net cap
value". Here, both MIler and the Roses had a $350 "acqui sition
fee" added to their "selling price", and the Roses paid $21.22
down. Neither had any trade-in.

The deal er thus had three nunbers: the Adjusted NMSRP,
the residual value, and the net cap value. The "l ease charge"

portion of the nonthly paynent was cal cul ated by summi ng the

(... continued)
val ue, particularly not those used in conjunction with these
| eases, was not actually intended to equal the market val ue of
the car at the end of the |ease.

*Baird worked for NMAC as a corporate manager in
charge of, inter alia, |leasing. Two depositions of himare
present in the record for this case: one taken on March 28, 2000
in conjunction with this lawsuit and another taken on Septenber
17, 1998 in the case of Applebaumyv. N ssan Mtor Acceptance
Corporation, a suit involving a dispute over an identical early
term nation | ease clause, and which we will discuss nore bel ow.
The parties stipulated to add the earlier deposition, in which
Bai rd di scusses | ease financing, to the record in this case.

8



Adj usted MSRP and the residual value, and nmultiplying the result
by a "noney factor." This "noney factor” was .00249 for the Rose
| ease and .00316 for the MIler lease. According to NVMAC s
deponent, the "noney factor” is "a factor that the dealers use to
cal cul ate a base rent based on a cost," and is based on the cost
of the | eased property and the Il ength of the | ease, Dep. of Jon
Baird, Sept. 17, 1998, R at 252. Naturally, given the
derivation of the | ease charge, the | ower the "noney factor" is,
the lower the nonthly paynents are. Evidently, at the tine the
Roses and M Il er |eased their vehicles, N ssan had put in place a
speci al programin the Northeast region to push Altinma | eases,
whereby the "noney factor" was |ower than it would otherw se have
been, thus |owering | ease paynents, see Dep. of Robin Norris, R
at 142.

The ot her conponent of the nonthly | ease paynent, the
depreci ati on paynent, was cal cul ated by subtracting the residua
value fromthe net cap value, and dividing the result by the term
of the lease in nonths. That is, under this calculation, the
total "depreciation" of the vehicle over the span of the |ease
(for lease pricing purposes anyway) was the difference between a
nunber standing for the value of the car at the start of the
| ease (the net cap value) and a nunber standing for the expected
value of the car at the end of the |ease (the residual value);
that total depreciation was divided by the nunber of nonthly
paynents to be nmade to obtain the nonthly depreciation paynent

conponent. The inportant point here is that the higher the

9



residual value is, the lower total depreciation is, and thus the
| oner the nonthly paynent will be.

Usi ng these cal cul ations, the dealer arrived at nonthly
paynent figures for MIller and the Roses. Mller's total paynent
was $267, of which $138.18 was depreciation, $106.77 was | ease
charge, and $22.05 was tax. The Roses' total paynment was
$237.87, of which $144.83 was depreciation, $73.40 was | ease

charge, and $19. 64 was tax.

b. The Residual Val ue

As di scussed above, the residual value assigned to the
car at the inception of the lease is quite significant to the
price of the lease to the | essee, since it determ nes, in great
part, the depreciation portion of the | ease paynent. Residual
value is also significant in calculating the early term nation
charge through the fornmula contained in paragraph 18 of the
| ease, which was set forth in its entirety above. As can be seen
i n paragraph 18, one conponent of the early term nation charge is
t he residual value of the car discounted to present val ue; that

is, the higher the residual value is, ceteris paribus, the higher

the early termnation charge will be. As will be detail ed bel ow,
the plaintiffs have nade various allegations regarding the nature
of the residual values used in their |eases, and therefore,

bef ore we di scuss how NMAC cal cul ated the early term nation fees

that were charged to MIler and the Roses, it nmakes sense to

10



di scuss in sonme detail the derivation of the residual value for
the MIler and Rose vehi cl es.
The residual values for various N ssan cars were set by

a conmttee conposed of executives from inter alia, the N ssan

Mot or Conpany and NMAC. These executives included Ni ssan Mot or
Conpany's vi ce-president of finance, NMAC s vice-president of
finance, as well as a representative from N ssan Mtor Conpany's
sal es departnent and a marketing representative fromeither NVAC
or the N ssan Modtor Conpany, see Dep. of Robin Norris, R at 132.
This commttee reviewed data presented to it by N ssan Mt or
Conpany's finance departnent relating to the forecasted narket
val ues of various nodels at the end of expected | ease peri ods *°,

i ncluding current sales performance, current market val ue, and

hi storical market value information, see Dep. of Robin Norris, R
at 133. In creating this information, the N ssan Mtor Conpany
woul d 1 ook to historical recovery values at auction, as well as

val ues provi ded by outside sources such as the Kelly Bl ue Book,

and conpare these to previously-set residual values. A
"regression anal ysis" was then perfornmed to predict future val ues
on a nodel by nodel -year basis, Dep. of Robin Norris, R at 136,
137. Fromall this information, the commttee would arrive at

17

the "revenue neutral" residual val ues. Ni ssan consi ders these

to represent an actual estimate of what the future val ues of

®That is, looking to the future values of cars that
were yet to be | eased.

Y"Al'so call ed the "standard" residual val ues.

11



various cars woul d be, expressed in percentage terms*® on a nodel
and nodel -year basis, and for different |ease terns. see Dep. of
Robin Norris, R at 137.

After the commttee arrived at a set of revenue neutral
resi dual values (which it did about once each cal endar quarter),
t hese woul d be circul ated for approval anbng vari ous executives.
When circul ated for approval, the new y-desi gnated revenue
neutral residuals were placed in a table for conparison with the
previous quarter's residuals, as well as with the residuals for

Ni ssan cars in the Autonotive Leasing Guide (ALG, a

di sinterested industry publication, whose predicted val ues were

used as a benchmark, see Dep. of Robin Norris, R at 151.%

8That is, per the |ease calculation, as a percentage
of the Adjusted NMSRP

An exanpl e of such a table and approval signature
sheet is located in the record in Ex. Holl oway-2 at 24-26, R at
81-84. Wiile this is not the sheet for the period in which the
Roses and M Il er |eased their vehicles, it is evidently the
earliest exanple of such a sheet that NVAC coul d produce. In
deposition testinony, Robin Norris, who was assistant controller
and controller for NMAC during the period in question, did not
suggest that this formwas not representative of what woul d have
been used at the tine of the MIler and Rose | eases, see Dep. of
Robin Norris, R at 151

We al so note here that the high I evel of interest that
Ni ssan had in the setting of residual values followed fromthe
fact that those values represented a potential risk to N ssan.
In particular, the ALG val ues were used as a benchmark because if
the Ni ssan-set val ues were higher than the ALG val ues, it woul d
suggest a real exposure to loss. If the ALG nunbers were
correct, then Nissan would be estimating that its vehicles'
val ues at the end of the | ease would be higher than their actual
mar ket val ue, and thus N ssan woul d hold assets (the vehicles)
that were worth | ess than the val ue N ssan had assigned to them
see Dep. of Robin Norris, R at 152-53.

12



This "revenue neutral" residual value was not, however,
t he residual value used for either the 1996 Altima GXE that the
Roses | eased or the 1997 Altima that MIler |leased. Instead, in
the | ease calculations for MIler and the Roses used a higher
residual value, a value referred to as the "contract" residua
val ue or the "marketing" residual value. The revenue neutral
residual values the commttee prepared and circul ated for
executive approval were used as a "starting point" for residual
val ues for NMAC s marketing prograns, see Dep. of Robin Norris
R at 138. If the marketing departnent wanted to design an
incentive programfor |easing on a particular vehicle, it would
desi gnate a higher residual value for use on that nodel and year
of car because doing so would |ower the custonmer's nonthly
paynent and that, in turn, would increase | ease sales, see Dep

of Robin Norris, R at 139.% As noted in the nmargin above,

®I'n fact, the markup of the residual value was
internally accounted for as a "selling expense", see Dep. of
Robin Norris, R at 139. To aid the financial departnment in
cal cul ati ng these expenses for each | ease, a docunent was
prepared by the NVAC Marketing Departnent that |isted, for each
nodel and nodel -year car, both the revenue neutral residual val ue
and the contract residual value for various | ease terns (again,
as al ways, expressed in percentage terns); this docunent nade
clear the difference between the two residual values, see Dep. of
Robin Norris, R at 143. Exhibit Norris-1, R at 183-84,
contains two exanpl es of such docunments. Page 1 of Norris-1
shows the revenue neutral and contract residuals effective in
Cct ober through Decenber 1996, which enconpasses the period
during which MIller entered into his |lease. For a 36 nonth | ease
on his car, a 1997.5 Altima (although his | ease shows that M1l er
had a 1997 Altima, apparently it was technically a 1997.5
vehicle), the revenue neutral residual was 56% and t he contract
residual was 65% Page 2 of Norris-1 shows the revenue neutra
and contract residuals effective in January through April 1996,

(continued...)
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setting the contract residual value -- the value actually used in
the | ease -- higher than the revenue neutral residual val ue
created a contingency that the anobunt recovered for the car at
the end of the | ease® would be | ess than the assigned contract
residual value. In fact, NVAC recogni zed that by setting these
hi gher contract residuals, it was unlikely that it would recover
t he anount of contract residuals at the end of the |ease,
see Dep. of Robin Norris, R at 139-40.

I n any event, once NVAC had devel oped these contract
resi dual values, they were transmtted to the deal erships via

NMAC s nonthly dealer bulletins, see Dep. of Robin Norris, R at

20(, .. continued)
the period during which the Roses entered into their |ease. For
a 39 nonth | ease on their car, a 1996 Altima, the revenue neutral
residual is 49% and the contract residual is 59%

“That is, when NVAC sold the car off. There are,
however, ways to hedge agai nst such a risk. Wth respect to
this, between April 1994 and March 1999 a "coll ateral transfer
agreenent” existed between Ni ssan Mdtor Conpany and NVAC, under
the terns of which N ssan Mdtor Conpany agreed to buy off-|ease
vehicles from NVAC for the contract residual price if the | eases
were either full termor if they were termnated early and the
| essee paid the remai ning | ease paynents (NVMAC did not pay the
residual price if the lessee termnated early and paid the early
termnation liability defined in paragraph 18 of the | ease), see
Dep. of Judith Holloway, R at 36. The reasoning behind this
agreenment was that since N ssan Mdtor Conpany controlled the
prices of new vehicles -- which affects the nmarket value for used
vehicles -- it should have "financial responsibility" for the
| ease portfolio, see Dep. of Robin Norris, R at 135. On the
ot her hand, since NVAC was wholly owned by N ssan Mdtor Conpany,
this agreenment was effectively only an intra-conpany transfer of
ri sk, see Dep. of Robin Norris, R at 135.

It is also possible for a | essor to purchase residual
val ue i nsurance, but neither NMAC nor Ni ssan Modtor Conpany had
such insurance during the period pertinent to this case, see Dep.
of Robin Norris, R at 135.

14



141.% Exhibit Holloway-2 at 2, R at 59, is the NVAC Deal er
Bulletin that set the nunbers for the Rose |ease. Effective
March 21, 1996, it announced the "1996 Altima Special Lease

Nort heast Region Dealers” and listed, inter alia, contract

residual s and noney factors for use in various term|eases for
1996 Altimas. For a 39 nonth |lease, the Bulletin set a contract
resi dual of 59% and a noney factor of .00249. The Roses' actual
contract residual was 61% reflecting an additional 2% i ncrease
because the | ease was a | owni | eage | ease, see Dep. of Robin
Norris, R at 147.

Exhibit Holloway-2 at 5, R at 62, is the NMAC Deal er
Bull etin providing the nunbers for the MIller |ease. For a 36
nonth | ease for a 1997.5 Altima, it listed a contract residual of
65% and a noney factor of .00316.

The contract residual value that was used is not
di scl osed as such in the MIller or Rose |eases, although the
dol | ar value of the contract residual value was used as the
"purchase option price" in paragraph 7 of the |eases. See Dep.

of Robin Norris, R at 160; Dep. of Judith Holloway, R at 8.

c. The Paragraph 18 Early Termnmi nation Formul a

Havi ng di scussed the provenance of the residual val ues

used in the MIler and Rose | eases, we now nove to di scuss the

22_The deal ers are evidently unaware of the revenue
neutral residual values NVAC set.
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formula for calculating the early term nation charge that is
contained in paragraph 18 of the MIler and Rose | eases.

The text of that provision states the fornula to be:

First, all nonthly | ease paynents, which

under the terns of this | ease, are not yet

due and the residual value of the Vehicle are

di scounted to present val ue by the Constant

Yield Method at the rate inplicit in this

| ease (the "Adjusted Lease Bal ance"). This

anount is then reduced by the Realized Val ue

(and i nsurance | oss proceeds) which you

receive for the Vehicle. The balance due you

is the Early Term nation Charge which | wll

pay to you i mredi ately.

We have di scussed above the derivation of the "nonthly
| ease payments"?® and the "residual value of the vehicle" that
are part of this forrmula. Several other terns of this fornula,
however, need further discussion. As our Court of Appeals
recently noted, the "constant yield nmethod" is "a technical term
with a specified neaning" that the Federal Reserve Board has

defi ned, Applebaumv. N ssan Mtor Acceptance Corp., No. 99-1373,

2000 W 1225805 at *6 (3d Cr. Aug. 30, 2000). As there is no
di spute here between the parties regarding the nature of the

di scounting®, we will not discuss this process further

#We note that the "nonthly | ease paynment" used in this
formula is the base vehicle rent (that is, the depreciation
charge and the | ease charge) w thout tax added, see Dep. of Jon
Baird, Sept. 17, 1998, R at 257, see also Ex. Holloway-2 at 56,
R at 113, Aff. of Mark Hoover, R at 458.

*The parties do have concerns about the fact of
di scounting, in particular whether early term nation charges
consisting of the remaining | ease paynents -- such as those
incurred by Mller and the Roses -- are to be discounted to
present val ue, but the means and nature of this discounting is
(continued...)
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The next variable we consider is the "rate inplicit in
the lease.” The rate inplicit in the |lease is not designated ex
ante. Instead, it is derived fromthe other variables in the
| ease after the |ease is entered into, see Dep. of Jon Baird,
Mar. 28, 2000, R at 208; this is to say, until the various
values in the | ease are entered into the | ease conputer system
the inplicit rate is not known. The rate inplicit in the |ease?
is a function of the termof the | ease, the contract residua
val ue assigned to the | ease, and the net cap val ue cal cul ated at
t he beginning of the |ease, see Dep. of Jon Baird, Sept. 17,
1998, R at 254, R at 255. Interestingly, the rate inplicit in
the | ease bears no direct relationship to the "noney factor" NVAC
determ nes and uses in calculating the nonthly | ease paynent for
each | ease, see Dep. of Jon Baird, Sept. 17, 1998, R at 252.

The | ast variable in the early term nation cl ause
formula is the "realized val ue"?, which, according to paragraph
18, is the anmpbunt that NVAC receives for the off-|ease vehicle.
Paragraph 18 itself designates three possible ways in which the
real i zed val ue can be derived:

a. You and | may enter into
agreenment as to the Vehicle

a witten
s val ue;

24(...continued)

(mercifully) not at issue.

®Also referred to as the "run rate" or, alternatively,
the "increnental rate of return” (IRR) when cal culated on a
nmont hl'y basi s.

%Sonetimes call ed the "whol esal e* val ue, see Dep. of
Judith Holl oway, R at 9.
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b. Wthin 10 days after | return the Vehicle,
| may obtain at ny expense, from an

i ndependent third party agreeable to both of
us, a professional appraisal of the whol esale
val ue of the Vehicle, which could be realized
at sale at the end of the |ease term or

c. If the Realized Value isn't determ ned
under (a) or (b), then you will attenpt to
determ ne the Realized Value in a
comrercially reasonabl e nanner i n accordance
wi th accepted practices in the autonobile

i ndustry for determning the value of used
vehi cl es.

Here, to the extent that early term nation charges were
cal cul ated using the paragraph 18 fornula for the MIler or Rose
| ease?’, options (a) and (b) were not enployed. Instead, NVAC s
conmputer system used a market val ue figure obtained fromthe NADA
conmputer system and used that in calculating the early
termnation liability, see Dep. of Judith Holloway, R at 9-10.
NADA” i s "one of the book val ue systens or book val ue vendors
that would supply [NMAC] with information regardi ng the val ue of
the vehicle," Dep. of Judith Holloway, R at 10. As this
"realized value" figure is taken fromthe NADA on-|ine database,
it is not necessarily the anmount that the car actually fetched

when NMAC sold it.

*’As noted above, and as will be discussed bel ow, the
Roses and MIler did not actually pay to NVAC t he anount
resulting fromthe application of the paragraph 18 fornul a.
However, this amount was cal cul ated, at |east by the |easing
conmput er system during the process of the |ease term nation, and
it is to this process that we speak here.

ZEyi dently, the National Autonobile Dealers
Associ ati on.
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Wth respect to the early term nation charge as a
whol e, NVAC believes that the anount derived fromthe fornula
hel ps, on an early termnation, to recover to NVAC at | east a
portion of the difference between the revenue neutral residua
and the contract residual, see Dep. of Robin Norris, R at 141.

d. The Derivation of the Anpunt
Actually Charged to MIler and the Roses

As we have just discussed, the | ease provides a
detailed formula by which is calculated the "early term nation
charge" a | essee owes when seeking to termnate a | ease before
the end of the |ease term However, we earlier noted that the
Roses and M Il er, upon the early termnation of their |eases,
were not in fact charged an anount resulting fromthe application
of that fornula to the figures in their |eases. Instead, the
Roses and MIler paid, as an early term nation charge, the
undi scount ed anount of their remaining yet-to-be-paid nonthly
| ease paynents: in Mller's case this was one paynent, and in the
Roses' case it was two.

Thi s occurred because when the Roses and M Il er sought
to termnate their |eases early, and the informati on regardi ng
their I eases and the term nation was put into NMAC s conputer

system the systent® internally calculated two nunbers, (1) the

NVMAC s | easi ng conputer systemused a program call ed
the "Lease Master Software Systent that was devel oped by the
LeMans Group, a software conpany. The Lease Master system was
not unique to NMAC but was al so used by other |essors nationw de,
i ncl udi ng ot her vehicle manufacturers and banks, see Dep. of Jon

(continued...)
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charge that would result fromthe application of the early

term nation charge fornula contained in paragraph 18 of the

| ease, and (2) the charge that would result if the | essee were to
pay the undi scounted value of all remaining nonthly | ease
paynents. The conputer then chose the | esser of these, and
quoted that nunmber as the "early term nation" charge, see Dep. of
Judith Holloway, R at 19-21, 24; Dep. of Robin Norris, R at

154.

29(...continued)
Baird, Sept. 17, 1998, R at 241. This program which was
witten in the COBOL conputer |anguage, see Dep. of Jon Baird,
Sept. 17, 1998, R at 254, evidently underwent nodification as
necessary to conport with the | anguage used in the NMAC | eases,
see Dep. of Jon Baird, Sept. 17, 1998, R at 240.
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B. Procedural History

1. The Oiginal Conpl ai nt

In the original Conplaint, the plaintiffs brought
essentially three clains based on the Consuner Leasing Act.
First, they clained that the | anguage of the early term nation
cl ause did not serve adequately to disclose the early term nation
formul a pursuant to Federal Reserve Regulation M see Conpl. 91
38A, 38B, 38C, and that NVMAC s practice of rounding the early
termnation liability to the next nonthly anniversary of the
| ease represented an overcharge in violation of 15 U.S.C. 8§
1667b(b), see Conpl. ¢ 38D. They also alleged that NMAC used an
undi scl osed formula to calculate the liability actually charged

to early-termnating | essees, see Conpl. § 38E

2. The Ensuing Mtion Practice

On Novenber 8, 1999, the parties entered into a
stipulation to dismss without prejudice the first set of clains.
The parties stipulated that because the first set of clainms was

t he subj ect of Judge Shapiro's decision in Applebaumv. N ssan

Mot or Acceptance Corp., No. 97-7256, 1999 W 236601 (E.D. Pa.,

April 21, 1999), which was then on appeal, those clains should be
di sm ssed without prejudice subject to their reassertion
foll owing the Court of Appeals’s decision in Applebaum?* As

wi || be discussed further bel ow, on August 30, 2000 our Court of

®Leonard Appl ebaum was anot her NVAC | essee who had
brought an action based on identical |anguage in his |ease.
Appl ebaum's awer is the sane as MIller's and the Roses'.
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Appeal s issued its decision in the Applebaum case, reversing the
district court and finding that the early term nation cl ause
vi ol ated Regul ati on M because it did not disclose the anmount of

the "residual value," see Appl ebaum v. Ni ssan Mtor Acceptance

Corp., No. 99-1373, 2000 W. 1225805 (3d G r. Aug. 30, 2000).
Subsequent to the parties' stipulation, NVAC filed a
notion to dismss the remaining two sets of clainms pursuant to
Fed. R Cv. P. 12(b)(6). In a February 15, 2000 Menorandum we
dism ssed the clains related to the "roundi ng issue," but |et

stand the clains that NMAC used an undi scl osed fornmula to

calculate early termnation liability, see MIler v. N ssan Mtor

Accept ance Corp., No. 99-4953, 2000 W. 175128 (E.D. Pa. Feb. 15,

2000). Thus, after February 15, 2000, the only claimremining
in this case was that NMAC used an undi scl osed fornmula to conpute
t he actual anount charged for early term nation

We subsequently ordered a schedule for discovery and
the filing of notions for summary judgnment on this renaining
issue. The parties filed cross-notions for summary judgnent on
that claim but sinultaneous with their opposition to NVAC s
notion for sunmmary judgnent, the plaintiffs filed a notion to
amend their Conplaint pursuant to Fed. R Civ. P. 15(a). By a
May 16, 2000 Order, we granted that notion, and the plaintiffs
then filed their Amended Conplaint. The parties have now filed
the instant cross-notions for summary judgnent on that Anended

Conpl ai nt .
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3. The Anended Conpl ai nt

We nust first spell out precisely the allegations nade
in the Anended Conpl aint.

In Count I, plaintiffs claimthat the | anguage of the
NVAC | eases viol ates the disclosure requirements® of 15 U. S.C. §
1667 and Federal Reserve Regulation M 12 C.F.R § 213. This
"di scl osure" claimhas several distinct parts.

First, in paragraph 77 of the Amended Conpl aint,
plaintiffs allege that the | anguage of the early term nation
clause fails adequately to disclose the fornmula used to cal cul ate
the early term nation charge because the | ease does not define
the fornmula's terns. This claimappears to be substantively the
same as those asserted in paragraphs 38A, 38B, and 38C of the
ori gi nal Conplaint; as noted above, the parties stipulated to
di sm ss these clains without prejudice on the basis that they
were identical to issues on appeal in the Applebaum case, then on
appeal to our Court of Appeals. Also as noted above, the Third
Circuit has recently issued its opinion in the Applebaum case,
see Appl ebaum v. Nissan Mtor Acceptance Corp., No. 99-1373, 2000

WL 1225805 (3d Cir. Aug. 30, 2000), in which it reversed the
district court's grant of summary judgnment to NMAC, finding that

the | ease | anguage di d not adequately disclose the early

These "di scl osure" clains, which allege that the
| anguage of the |lease itself is defective, are distinct fromthe
"substantive" clains plaintiffs brings, which essentially all ege
that the calculation of the early term nation charge and the
anount actually charged are inproper under the statute and
Regul ation. These distinctions wll be detailed further bel ow
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termnation formula. In the "Analysis" section below, we wll
di scuss further the effect of Applebaum on our disposition of the
i nstant notions.

The second "di scl osure” claimbrought in Count | of the
Amended Conplaint is contained in paragraph 78. There,
plaintiffs allege that the Consuner Leasing Act and Regul ati on M
require that, in circunstances where the | ease assigns to the
| essee liability for the difference between the anticipated fair
mar ket value of the car at the end of the | ease and the actual
apprai sed value of the vehicle, such liability be disclosed in
the lease. Plaintiffs contend that the NVAC | eases make the
| essee liable for this differential but fail to disclose it in
t he | ease.

The third "disclosure” claim found in paragraph 79 of
t he Anended Conplaint, is that to the extent that NVAC used an
undi scl osed alternative formul a* to determine the early
termnation liability, NMAC failed to disclose this alternative
formula in the | ease, thereby violating the disclosure
requirenents of 15 U S.C. § 1667a(11). This claimis
substantively the same as the allegations contained in paragraph
38E of the original Conplaint, which survived NVAC s notion to

di sm ss.

This allegation evidently stenms from NVAC s practice
of sometines charging the early termnating | essee the
undi scounted val ue of the remaining | ease paynments, if this
paynent woul d be | ess than the charge resulting fromthe early
term nation fornula contained in the | ease.
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The next group of clains, found in Count Il of the
Amended Conplaint, are allegations of "substantive" violations of
t he Consuner Leasing Act and Regulation M Again, there are
several conponents to this count of the Amended Conpl ai nt.

First, in paragraph 81 of the Anended Conpl ai nt,
plaintiffs contend that the fornmula for calculating early
term nation charges that is disclosed in the | eases results in
charges that are unreasonable in light of the actual harm caused
to NMAC by the early termnation, in violation of the Consuner
Leasing Act. In this paragraph, plaintiffs also contend that the
formula contained in the | ease shifts to the | essee the risk that
the "residual value" assigned to the vehicle is in fact inflated,
and that inflation of the "residual value" gives NVAC i nproper
wi ndfall profits if the lease is termnated early.

The second "substantive" claimof violation of the
Consuner Leasing Act and Regulation M made in paragraph 82 of
t he Anmended Conpl aint, argues that the "alternative fornmula" NVAC
used to assess an early termnation charge -- nanely, NVAC s
practice of sonetines charging the undi scounted val ue of the
remai ni ng | ease paynents in place of the anount resulting from
the lease fornula -- itself results in a charge that is
unreasonable. Specifically, plaintiffs allege that the
alternative fornmula allows NVAC to collect all the | ease paynents
despite that the | essee did not hold the car for the whole
period, and that the alternative fornula allows NMAC to coll ect

unear ned | ease charges.
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Next, in Count Ill of the Amended Conplaint, plaintiffs
assert clains of conmmon-I|aw unjust enrichnment agai nst NVAC.

Here, plaintiffs allege that both the | ease early term nation
formula and the alternative fornula represent penalties that are
unenforceabl e under the | aws governing contractual |iquidated
damages. In particular, plaintiffs aver that the | ease

I i qui dated danage cl ause results in an inproper windfall to NVAC
whenever the "residual value" is nore than the actual val ue of
the autonobile at the end of the |ease, and that the alternative
formula results in such a wndfall whenever it is applied.

Mor eover, they allege, NVAC deliberately inflates the "residual
val ues" assigned to | eased vehicles, and intends by this practice
to reap windfalls upon early termnation. Thus, say the
plaintiffs, NMAC has been unjustly enriched by the collection of
unenforceable early term nation charges, levied either on the
basis of the |lease early termnation formula or the alternative
fornmul a.

Count IV of the Anended Conpl aint seeks declaratory and
injunctive relief. In particular, plaintiffs aver that NMAC has
attenpted to collect charges |evied either pursuant to the | ease
early termnation fornula or the alternative fornula through the
use of collection agencies or the institution of |awsuits agai nst
the lessees. Plaintiffs seek a declaration of rights that
| essees are not obligated to pay such charges, and an injunction

agai nst NMAC from col |l ecting these charges.
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Count V of the Anended Conpl ai nt seeks damages, both
actual and treble, pursuant to the Pennsylvania Unfair Trade
Practi ces and Consunmer Protection Law, 73 Pa. Con. Stat. Ann. 8§
201-1 et seq, on the basis that NVAC s conduct constitutes unfair
or deceptive acts or practices which create a |likelihood of
confusi on or m sunder st andi ng.

Lastly, Count VI of the Amended Conpl ai nt seeks damages
pursuant to Article 2A of the Uniform Comercial Code.
Specifically, plaintiffs allege that the early term nation
formula in the lease is a provision for |iquidated damages,
pursuant to UCC 8§ 2A-504, and that it is unreasonable as witten

and applied in light of the harmthe early term nation causes.

1. Analysis®

3A summary judgnment notion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R Cv. P. 56(c). In a notion for summary
j udgnment, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n. 10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. Once the
nmovi ng party has carried its initial burden, then the nonnoving
party "nust conme forward with 'specific facts showing there is a
genui ne issue for trial,'" Mitsushita, 475 U S. at 587 (quoting
Fed. R Civ. P. 56(e)) (enphasis omtted); see also Cel otex Corp.

v. Catrett, 477 U. S. 317, 324 (1986) (holding that the nonnovi ng
party nmust go beyond the pleadings to show that there is a
genui ne issue for trial).

The nere existence of some evidence in support of the
nonnmovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
i nferences therefromin the |ight nost favorable to the party

(continued...)
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A. The Consuner Leasing Act and Requl ation M

We begin our analysis of the pending notions with a
brief discussion of the pertinent statutes and Regul ation. The
Consuner Leasing Act, codified at 15 U S.C. § 1667 et seq. is the
statute governing the content of vehicle leases. ® 15 U.S.C. §
1667a addresses "consuner |ease disclosures”, and provides, in
pertinent part, that

Each | essor shall give a |l essee prior to the
consumati on of the |lease a dated witten
statenment on which the | essor and | essee are
identified setting out accurately and in a
cl ear and conspi cuous manner the follow ng
information with respect to that |ease, as
appl i cabl e:

(4) The anount of other charges payabl e by
the | essee not included in the periodic
paynents, a description of the charges and
that the | essee shall be liable for the
differential, if any, between the anticipated
fair market value of the | eased property and
its appraised actual value at the term nation
of the lease, if the | essee has such
liability;

(11) A statenent of the conditions under
which the | essee or | essor may term nate the
| ease prior to the end of the termand the
anount or nethod of determ ning any penalty
or other charge for delinquency, default,

| ate paynents, or early term nation.

(... continued)
he notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F.3d
3d Gr. 1995).

—~~ r—+

%For a discussion of the background of the Consuner
Leasi ng Act, see Appl ebaum 2000 W. 1225805 at *2.
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15 U.S.C. 8 1667b discusses "Lessee's liability on
expiration or termnation of |ease,”" and 8 1667b(b) provides
t hat :

Penal ties or other charges for delinquency,
default, or early term nation may be
specified in the | ease but only at an anount
which is reasonable in the light of the
antici pated or actual harm caused by the

del i nquency, default, or early term nation,
the difficulties of proof of |oss, and the

i nconveni ence or nonfeasibility of otherw se
obt ai ni ng an adequat e renedy.

The Federal Reserve Board issues rules inplenmenting the
Consuner Leasing Act pursuant to 15 U . S.C. 88 1604 and 1667f.
Federal Reserve Regulation M 12 CF. R §8 213, is that

regul ation.* Regulation Mcontains, inter alia, requirenents

for various disclosures to be nade in |eases, including (1) "[a]
statenment of the conditions under which the | essee or | essor may
termnate the lease prior to the end of the | ease termand the
amount or method of determ ning the anmount of any penalty or

ot her charge for early termnation," 12 CF. R § 213.4(9)(12),
and (2) "[a] statement that the | essee shall be liable for the

di fference between the estimted value of the property and its
realized value at early termnation or the end of the | ease term
if such liability exists,” 12 CF.R 8 213(g)(13). Such

di scl osures nust be made "clearly, conspicuously, in meaningful

®Regul ati on Mwas significantly amended in 1996. The
parties agree that it is the pre-anendnment Regul ation that
applies to the Rose and MIler | eases. Therefore, our citations
to Regul ation Mare, unless otherwi se noted, fromthe 1995 Code
of Federal Regul ati ons.
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sequence, and in accordance with the further requirenents of [8§
213.4]." 12 C.F.R § 213.4(a)(1).

Wth this background, we now nove to discuss the
parties' notions for summary judgnment. For clarity, we wl|
proceed to discuss each allegation in the Arended Conpl aint, as

outlined in the preceding section, in turn.

B. Plaintiffs' Disclosure dains

1. Allegations in Paragraph 77 of the
Amended Conpl ai nt Regardi ng | nsufficient
Disclosure of the Early Term nation Formul a

Plaintiffs allege in paragraph 77 of the Amended
Conpl ai nt that the provisions of |ease paragraph 18 fail
adequately to disclose the fornmula used to calculate the early
termnation liability. As noted above, this claimappears in
substance to be the sane as that brought in paragraphs 38A, 38B,
and 38C of the original Conplaint. These portions of the
original Conplaint were dism ssed without prejudice, "subject to
re-filing follow ng the issuance of the Third Crcuit's fina
decision (including final disposition of any notion for
rehearing) in Applebaum™ Stipulation and Order Regardi ng Resp.
to Conpl. at § 3 (docket nunber 4). The stipulation further
mandated that the statute of l[imtations on that disclosure claim
was tolled for thirty days after the Court of Appeal s's decision
in Appl ebaum and that if the claimwere re-filed within thirty
days of the Appl ebaum decision it would be deenmed to have been

filed as of the date of the filing of the original Conplaint, see
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Stipulation and Order Regarding Resp. to Conpl. at 3 (docket
nunber 4).

As noted above, our Court of Appeals issued its opinion
i n Appl ebaum on August 30, 2000, which was after the parties had
filed their notions for summary judgnment, but before responses
were due. Inits notion for summary judgnent, NMAC states it
woul d not nove for sunmary judgnent on the paragraph 18 fornmul a
disclosure claimin light of the Stipulation. In their response,
filed after Appl ebaum was decided, plaintiffs note that they are
entitled to sunmary judgnent on this claim since
Appl ebaum "concl usively resol ved" that NMAC had failed to
di sclose the early termnation fornula in the | ease, see Pls.'
Mem of Lawin Qop'n to Mot. for Summ J. at 17. As plaintiffs’
own notion for summary judgnent was filed before Appl ebaum was
i ssued, that notion does not itself seek summary judgnment on this
di scl osure claim *®

We first note that though nore than thirty days has
passed since the Appl ebaum decision, the plaintiffs have not

explicitly re-filed their fornmula disclosure clainms pursuant to

%1t appears fromthe | anguage of the plaintiffs' brief
that they take the position that, because the Court of Appeals
found that NMAC had violated the disclosure requirenents of the
CLA and Regulation M we should grant summary judgnment on the
whol e of Count I, which alleges several disclosure clains
i ncluding the issue specifically addressed in Appl ebaum W
cannot agree with this position, as each of the several clains
within Count |, which we have above di scussed paragraph by
paragraph, really represent separate |egal clains and nust thus
be addressed separately.
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the Stipulation.® However, plaintiffs did file, prior to August
30, their Anmended Conplaint, which itself raises again, and in
slightly different form the issues that were before the panel in
Appl ebaum As the defendants have not noved for dism ssal of or
judgnent on these clains, the clains therefore are still "alive"
before us, and therefore they appear to have been constructively
"re-filed" pursuant to the Stipulation.

This notwthstanding, it is still the case that neither
party has briefed the disposition of these fornula disclosure
claims. Despite Applebaum s clear holding that NVAC failed to
make proper disclosure with respect to the fornmula for early
termnation, we are loath to grant judgnent to the plaintiffs on
these allegations without at |l east a formal notion fromthem
seeki ng such a neasure. To the extent that one sentence in the
plaintiffs' response to NMAC s notion states that summary
j udgnent should be granted to plaintiffs, we wll deny that
"notion" without prejudice to its reassertion in a nore fornal
manner .

Irrespective of this finding, however, it nmakes sense
here briefly to discuss the Applebaum case and its hol di ng, since
several of the other issues that the parties raise are related to
t hose Appl ebaum considered. The parties al so nmake use of the

Appl ebaum decision in sone of their argunents.

We do not now know if either party has requested
ei ther panel rehearing or rehearing en banc.
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As nentioned above, Leonard Appl ebaum | eased a car from
NVAC, and his | ease contained the sane | anguage pertaining to the
early termnation fornmula as is contained in paragraph 18 of the
Rose and M Il er |eases. He sued NVAC, alleging that the | anguage
of the early termnation fornmula was indeci pherable and that the
| ease did not define some of the terns used, in violation of the
di scl osure requirenments of the CLA and Regulation M see
Appl ebaum 2000 WL 1225805 at *2. The District Court granted
summary judgnment to NMAC, concluding that the formula need not be
si npl e enough that the consuner could performthe cal cul ati on,
that the "constant yield nethod" did not need to be expl ai ned,
and that the "residual value" did not need to be disclosed.

On appeal, the Court of Appeals reversed. The panel
focused on the question of whether the nethod of determ ning the

early termnation charge was "clearly" disclosed, see Applebaum

2000 W 1225805 at *4. Wth respect to the neaning of "clearly",
t he panel |ooked to the Federal Reserve Board's Oficial Staff

Commentary to Regul ation M and found that the disclosure nust be
in a "reasonably understandable form', showi ng that "clear" goes

not just to visual appearance, but to neaning, see Appl ebaum

2000 W 1225805 at *5. On the other hand, the panel found that
the disclosure still need not be understandable to the average
consuner, but that instead whether the disclosure is
"under st andabl e" nust be evaluated in |ight of the conplexity of

t he met hod descri bed, see Appl ebaum 2000 WL 1225805 at *5.
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The panel then | ooked at the | anguage of the early
term nation charge fornula and determ ned that it would be

"reasonabl y understandable"” if the specific terns used in the

| ease were thenselves "reasonably understandable.” The terns at
i ssue were: "constant yield nethod,” "rate inplicit in the
| ease,” and "residual value." The panel found that "constant

yield nmethod" was a technical termw th a specified neaning that

need not be further spelled out in the | ease, see Applebaum 2000

WL 1225805 at *6. The panel also held that "rate inplicit in the
| ease"” need not be disclosed, as it was surplusage, since "NVAC
woul d have been required to discount at the rate inplicit in the
| ease even in the absence of such a reference,” Applebaum 2000
WL 1225805 at *6. Moreover, the panel noted, the Federal Reserve
Board had, after much consideration, not required in the

regul ations that the | ease rate be disclosed, see id.

Wth respect to "residual value"®, however, the pane
found that the residual value nust be disclosed. The panel first
noted that "residual value" had an established nmeaning in the
| easing field, and the Federal Reserve Board had defined it as,
"The end-of-termval ue of the vehicle established at the
begi nning of the | ease and used in calculating [the] base nonthly

paynment . . . ." Applebaum 2000 W. 1225805 at *7 (quoting

Federal Reserve Board, Leasing Language (|ast updated Mar. 29,

%The di scussion here was only associated with the
contract residual value -- the residual value actually used in
the | ease calculations -- and did not nmention the revenue neutral
resi dual val ues di scussed above.
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2000) <http://ww. federal reserve. gov/ pubs/| easi ng/ gl ossary. ht n»).
The panel also noted that the current regul ati ons define
"residual value" as "the value of the |eased property at the end
of the lease term as estimated or assigned at consunmati on by
the |l essor, used in calculating the base periodic paynent."

Appl ebaum 2000 W 1225805 at *7 (quoting 12 C.F. R 8§ 213.2(n)
(2000)) .

The panel found that NMAC was required to di sclose the
resi dual val ue because w t hout knowi ng that nunber, no one, even
someone who knew how to use the constant yield nethod and who
could calculate the rate inplicit in the |ease®, would be able
to calculate the early term nation charge. Thus, because the
early termnation clause failed to reveal an "ot herw se
unknowabl e variable", it was not "reasonably understandable."”
Appl ebaum 2000 W 1225805 at *7.

NVAC had argued, with respect to the disclosure of the
resi dual value, that the 1995 version of Regulation Mexplicitly
required that the residual value be disclosed for open-end
| eases, see 12 CF. R 8§ 213.4(9g)(15), but not for closed-end
| eases |i ke that which Appl ebaum (and, here, MIler and the
Roses) had. Therefore, NMAC concl uded, the court shoul d not
require NVAC to do what the Board had declined to require. The

panel rejected this argunent. The panel noted that because an

¥As di scussed above, the contract residual val ue
itself is one conponent used in calculating the rate inplicit in
t he | ease.

35



open-end |l ease is by its very nature one in which the | essee's
liability at the end of the | ease termis based upon the

di fference between the residual value of the | eased property and
the realized value, the Board had a "strong reason"” to require

the disclosure of that value for open-end | eases, see Appl ebaum

2000 W. 1225805 at *8%°. However, "lessors need not, and often
do not, use the concept of residual value in closed-end | eases,"”
and therefore the panel could not interpret the Board's failure
to require such disclosure as a considered decision that
di sclosure is not necessary to nake a cl osed-end | ease
understandable in all cases, Applebaum 2000 W. 1225805 at *8.
The panel concluded that because "NVAC constructed its early
term nation provision in such a manner as to nmake residual val ue
an essential conponent of the calculation,”™ NVAC was required to
di scl ose it, Applebaum 2000 W. 1225805 at *8.

G ven the Court of Appeals's decision in Applebaum we
w |l eschew any further analysis of the clains in paragraph 77 of
t he Anended Conpl aint and nove on to consider plaintiffs' further

cl ai ns.

“*Conversely, the panel noted in an earlier footnote
that the Board defines a closed-end | ease as one "in which [the
| essee is] not responsible for the difference if the actual val ue
of the vehicle at the scheduled end of the lease is |ess than the
residual value,” although the | essee "may be responsible for
excess wear and excess m | eage charges and for other |ease
requirenents,” Applebaum 2000 W. 1225805 at *1 n.1 (quoting
Federal Reserve Board, Leasing Language (|ast updated Mar. 29,
2000) <http://ww. f ederal reserve. gov/ pubs/| easi ng/ gl ossary. ht np).
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2. Allegations in Paragraph 78 of the Amended
Conpl ai nt Regarding Failure to Disclose the
Lessee's Liability for the Difference
Bet ween Antici pated and Actual Fair Mrket Val ue

I n paragraph 78 of the Amended Conplaint, plaintiffs
al l ege that NMAC violated the CLA and Regul ati on M because it
failed to disclose to the | essees that they would be liable for
the difference between the anticipated fair market val ue and the
actual fair market value at the end of the |ease.

Plaintiffs base this claimon 15 U S.C. § 1667a(4),
whi ch, as quoted above, requires that the | essor disclose that
the |essee will be liable for the differential between the
anticipated fair market value of the | eased property and its
apprai sed actual value at the term nation of the lease, if indeed
the | essee has such liability.

NVAC noves for summary judgnment on this claim arguing
that | essees who held their cars until the end of the | ease term
were not liable for such a differential. NMAC al so nentions
that, to the extent that early term nators could be liable for
such a differential under the paragraph 18 early term nation
formula, the lessees' liability for the differential was
adequat el y di scl osed.

Plaintiffs respond that just as under Applebaumthe
early termnation formula could not be said to be "discl osed”
wi t hout disclosure of the anpbunt of the "residual value," so too
the differential between the estimted value of the |eased

property and the actual fair market val ue cannot be said to have
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been di scl osed unl ess the anmount of the residual value is
di scl osed, since the residual value is the "antici pated val ue".
Thus, NMAC s failure to disclose the anmount of the residual value
shoul d deny sunmary judgnent to NMAC on this count on the
rational e used in Appl ebaum

On exam nation, we find that the |ogic of
Appl ebaum controls the result here, and we will grant summary

j udgnent **

to the plaintiff on this claim

We begin with the text of the provision at issue.
Section 1667a(4) requires "clear and conspi cuous" disclosure of
the fact "that the | essee shall be liable for the differential,
if any, between the anticipated fair market value of the |eased
property and its apprai sed actual value at the term nation of the
| ease, if the | essee has such liability." W observe initially
that the MIller and Rose | eases did indeed, in sone

ci rcunstances, ascribe such liability to the | essees. As NVAC
admts, a lessee termnating early was |iable, pursuant to the
paragraph 18 fornula, for the difference between the di scounted
contract residual value, which stands for the "anticipated fair
mar ket val ue", and the realized val ue, which was the "appraised

2

actual value".* W therefore conclude that disclosure of

“Construing plaintiff's opposition as a cross-notion
for summary judgnment as to this claim

*“As di scussed exhaustively above, the early
term nation fornula al so included the di scounted val ue of
remai ni ng nonthly paynents, but the presence of this additional
termin the equation does not take away the fact that the | essee
(continued...)

38



MIller's and the Roses' liability for the difference was required
by 8§ 1667a.

The next question is whether that disclosure was
acconplished by the | anguage of the | ease. As NVAC points out,
the existence of this liability is suggested by the |Ianguage of
the fornula in paragraph 18: "all nonthly | ease paynents, which .

are not yet due and the residual value of the Vehicle are

di scounted to present value . . . . This anmpunt is then reduced

by the Realized Value . . . which you receive for the Vehicle."

Rose Lease, Ex. Rose-2, R at 327, MIller Lease, Ex. Mller-2, R
at 362 (enphasis added). W have no probl em concluding that the
fact of the liability for the differential is disclosed. But the
Appl ebaum opi ni on shows us that this is not enough. The
Appl ebaum panel held that the "clear and conspi cuous" disclosure
nmust be "reasonably understandabl e,” Applebaum 2000 W. 1225805
at *5, and, noreover, the panel also held that the early
termnation formula was not "reasonably understandabl e" because,
in the absence of a disclosed anmount for the "residual value," no
one woul d be able to calculate the liability.

It is equally true that w thout a disclosed anmount for
t he residual value, no one could cal cul ate the anmount of the

residual value/realized value differential. Paragraph 18, which

(... continued)

will have to pay at |east the difference between the contract
residual value and the realized value. W simlarly cannot find
that the presence of discounting in the fornula takes this | essee
[iability outside the purview of § 1667a.
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cat al ogues three possible ways the "realized val ue" m ght be
cal cul ated, makes clear that the "realized value" is indeed the
mar ket val ue of the vehicle. Any |essee, knowi ng that, could
determ ne to a reasonabl e approxi mati on the anount of the
"real i zed val ue" by engagi ng an apprai ser or by consulting
various references. However, this information woul d be usel ess

in calculating the differential liability w thout know edge of

t he anmount of the residual value. The sane logic that drove the
Appl ebaum deci sion thus drives us here. The disclosure of the
fact of the differential liability is not "clear and

conspi cuous," as required by 8 1667a, w thout disclosure of the
amount of the residual val ue.

It appears that NMAC s argunment may be precisely that
the only thing the statute required is a bare disclosure of the
fact of differential liability -- which, as noted above, the
| ease | anguage does disclose -- but this is an untenable
position. First of all, the context of 8§ 1667a(4) shows that it
is concerned with anounts of charges, and not just their
exi stence.® Second, while a cursory exami nation of the bare
| anguage of 8§ 1667a(1l1l) simlarly suggests that a nere disclosure
of the early termnation fornmula would suffice, Applebaum shows

that it will not.

“That subparagraph begins, "The amount of other
charges payable by the | essee not included in the periodic
paynents . "
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We therefore find that plaintiffs are entitled to
summary judgnment with respect to disclosure of the differenti al

char ge. “

“Al t hough we have found that NMAC has failed to neet
the requirenents of 15 U S.C. § 1667a(4) with respect to
di scl osure of |essee liability for the residual value/realized
value differential, we have done so on the assunption that it is
not subsunmed into the clains, already resolved in Appl ebaum
regarding the early termnation liability formula. As discussed
above, the residual value/realized value differential is nmerely
one part of the larger early termnation liability; consequently,
the 8 1667a(4) liability is in some senses a subset of the
Appl ebaum § 1667a(11) liability. Moreover, even if the 8§
1667a(4) liability is in sonme ways independent of the § 1667a(11)
liability, it is not clear that both violations could support
i ndependent cl ains for damages pursuant to 15 U.S.C. 8§ 1640. W
wi || |eave consideration of this question for another day.
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3. Allegations in Paragraph 79 of the Amended
Conmpl ai nt Regarding Failure to Disclose the
"Alternative Formula"* Used to Cal cul ate the
Roses' and MIler's Early Term nation Charges

I n paragraph 79 of the Amended Conplaint, plaintiffs
claimthat NMAC viol ated the disclosure provisions of the
Consuner Leasing Act by calculating the actual early term nation
charge levied on MIler and the Roses not by the formula
contai ned in paragraph 18 of the |eases, but rather by summ ng
t he outstandi ng nonthly paynents still due on the | ease. Both
si des have noved for summary judgment as to this claim

The plaintiffs offer two sets of argunments. They
assert that Applebaumrequires that we grant them sunmary
judgnment on this claim since if the failure to disclose the
anount of the contract residual value were enough to render
paragraph 18 an insufficient disclosure of the early term nation

charge, then the use of a fornula not even hinted at in the | ease

must simlarly be insufficient. Secondly, plaintiffs contend

As will Dbe discussed below, it is undisputed that the
actual early termnation fee MIler and the Roses paid was not
cal cul ated by the paragraph 18 fornula, but rather was the sum of
t he outstandi ng nonthly paynents. The plaintiffs termthis use
of the sum of the outstanding nonthly paynents the "alternative
formul a”. Though NMAC appears to reject this as a
characterization we find that it is a useful shorthand, and w |
use it.

“°As di scussed above, the parties submtted cross-
notions for summary judgnent on this issue before the Anended
Conplaint was filed. |In their present briefs, the parties have
i ncorporated those earlier briefs, to varying extents, with
respect to this issue. Wen citing to those earlier briefs, we
will use the date of filing in order to distinguish themfrom our
i nstant cross-notions.
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that even if the alternative fornmula resulted in a | ower charge
to the Roses and MIler than the use of the paragraph 18 fornul a
woul d have, the failure to disclose the fornmula actually used
still constitutes a technical violation of the Consuner Leasing
Act .

NVAC al so noves for summary judgnment on this claim It
first argues that the anobunt charged to the Roses and to Ml er
was not in fact an early term nation charge, but was instead was
their "unsatisfied contract obligation". NMAC contends that the
anount of that charge was plainly ascertai nable from what was
disclosed in the | ease and known to the | essee. NMAC argues that
the | essees are charged the | esser of the paragraph 18 early
termnation fornula result and the remai ning paynents on the
| ease based on the principle that | essees should not pay nore
t han t he maxi num paynent anmount set forth in the contract. That
is, NMAC s "benefit of the bargain" for the |eases is either the
full contract price (the sumof all the nonthly paynents for the
entire termof the lease) or, in the case of early term nation
all nmonthly paynents nmade before the early term nation plus the
early term nation charge cal cul ated by the paragraph 18 formul a,
see Mm of Law in Supp. of Mot. for Summ J., Apr. 6, 2000 at 8.
Thus, NMAC s practice of charging the remaining paynents due when
that amount was |l ess than the early term nation charge serves to
limt the total anmount paid by the lessee to the full contract
price, and such a practice cannot be a violation of the CLA or

Regul ati on M
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Mor eover, NVAC contends, even if NVAC al ways quoted the
paragraph 18 fornula charge to | essees seeking to term nate
early, these | essees would still be able to figure out for
t hensel ves, fromthe informati on contained on the |ease, that it
woul d be cheaper to pay the remaining nonthly paynments rather
t han the quoted paragraph 18 anount. *

As our Court of Appeals noted in Appl ebaum see

Appl ebaum 2000 WL 1225805 at *2, the CLA was, by its own terns,
intended "to assure a neani ngful disclosure of the terns of

| eases of personal property for personal, famly, or household
pur poses so as to enable the | essee to conpare nore readily the
various | ease terns available to him limt balloon paynents in
consuner | easing, enable conparison of |ease terns with credit
terns where appropriate, and to assure neani ngful and accurate
di scl osures of |ease terns in advertisenents,” 15 U. S.C. §
1601(b). Moreover, "[t]he Senate Report acconpanying the CLA
stated that '[t] he purpose of the legislation is to provide
consuners with neani ngful information about the conponent and
aggregate costs of consuner |eases, so that they can nake better
i nfornmed choi ces between | eases, and between | eases and credit
sales.' See S. Rep. No. 94-590 (1976), reprinted in 1976

U S. CCAN 431, 432," Applebaum 2000 W. 1225805 at *2.

““NMAC argues that it would be absurd to force | essees
to choose between (1) paying an early term nation fee higher than
their remaining paynents, or (2) retaining the car when they no
| onger wish to do so. G ven such a choice, NMAC clains, it makes
perfect sense, and is entirely proper, to allow the | essees to
give up the car while paying the remaining nonthly paynents.
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We note that the CLA was enacted as part of the Truth

in Lending Act (TILA), and "TILA is a renedial statute and should

be construed liberally in favor of the consuner,” Ranadan v.

Chase Manhattan Corp., 156 F.3d 499, 502 (3d Cr. 1998). Also,

"TI LA achieves its renedial goals by a systemof strict liability
in favor of the consuners when mandat ed di scl osures have not been

made," Smith v. Fidelity Consuner Discount Co., 898 F.2d 896, 898

(3d Cir. 1990).“®

The parties have not cited to us, nor have we been able
to locate, any cases fromthis G rcuit discussing the alleged use
of an undi sclosed fornmula to calculate early term nation
l[iability. Plaintiffs rely on two cases fromthe Seventh

Circuit, Channell v. Citicorp Nat'l Servs., Inc., 89 F.3d 379

(7th Gr. 1996) and H ghsmth v. Chrysler Credit Corp., 18 F.3d

434 (7th Gir. 1994).

In Hghsmth, a panel of the Seventh Crcuit considered
a chal |l enge® by consunmers to early termnation charges an
autonobil e | essor |evied, and anong the many issues it canvassed
was the question of the propriety, under 15 U S. C. 8§ 1667a(11),
of the lessor's disclosure of its early termnation fornula. The

plaintiff contended that the actual charge the | essor |evied was

*Though Smith dealt with | ending, and not |easing,
di scl osures, the Smth panel cited in support of the quoted
proposition 15 U . S.C. § 1640(a), the same damages provision that
obtains for violation of the CLA, see 15 U S.C. §8 1667d.

*The case was appeal ed after the district court had
di sm ssed the plaintiffs' clains.
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t he anount obtained through the disclosed calculation mnus an

unearned finance charges, see H ghsmth, 18 F.3d at 438. The

panel held that "failing to disclose any portion of the fornula
that a | essor actually uses for calculating the early term nation
charge, [sic] wll give rise to a technical violation of the

di scl osure provision found in 15 U S.C. § 1667a(11) and

Regul ation M Therefore, by claimng that [the | essor] provides
an unearned finance charge reduction, but does not disclose that
as part of their forrmula, [the plaintiff] has presented a claim
upon which relief can be granted . . . ." Hy ghsmth, 18 F. 3d at
439.

The panel went on to reject several of the lessor's
argunments to the contrary. The |essor had contended that because
the ultimate charge to the consuner was | ess than the discl osed
charge, there was no harmto the consuner. The panel rejected
this, noting that any inaccuracy -- whether too high or too | ow -
- of the disclosed fornmula harnmed consuners by inpeding their
ability to nake a rational decision regarding term nation, see
H ghsmth, 18 F.3d at 439. The |essor also contended that its
reduction of the penalty was an effort to treat the | essee nore
favorably than the | ease provided, and that doing so should not
constitute a violation of the disclosure provisions. The panel
also rejected this argunent, finding that while a | essor always
has the ability to reduce charges or eschew them al together if
the circunstances of a particular case demand it, a |essor may

not "maintain a practice of always calculating the early
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term nation charge according to a certain fornula while
disclosing only a portion of that fornula in the | ease.”
H ghsmth, 18 F.3d at 440.

Channel |l considered an action by a class of consuners

agai nst an autonobile |lessor claimng, inter alia, that the

| essor used a nethod other than that disclosed to cal cul ate, at

| east in sone cases, the early term nation charge, see Channell,

89 F.3d at 381. The district court had granted judgnent to the
plaintiff class on the disclosure claim finding that there was
an undi sputed disparity between the nethod disclosed and the

met hod applied®, and had assessed a $100 statutory penalty per

| ease on the | essor, see Channell, 89 F.3d at 383. The panel

cited to Hghsmth and affirned the District Court's decision.
Noting that "[H ghsmth] holds that a disclosure is deficient if
the | essor does sonething else, even if that sonething else is
nore favorable to the | essee. Lessors nust disclose what they do
in fact. Practical as well as formal considerations support that
conclusion.” Channell, 89 F.3d at 383.

On the undi sputed facts before us, we will grant
summary judgnent to the plaintiffs on this claim Mst
fundanentally, this is based upon the facts that (1) the Roses

and MIller did termnate their | eases early, and (2) the anount

*|n particular, the | essor had disclosed that it would
use "the Rule of 78s" to cal cul ate unearned finance charges, but
in fact it used "the actuarial nmethod (an exact accounting)” to
determ ne unearned interest, Channell, 89 F.3d at 383.
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they were charged was calculated in a way not disclosed in the
| eases.

Wth respect to the first fact, NMAC s records show
that the Roses terminated their |ease on March 24, 1999, *
see Ex. Holloway-2 at 30, R at 87; Dep. of Judith Holloway, R
at 28 (noting that the entry in the "TERM PAY" field of the
conputer report means that the | ease was termi nated early), while
the Roses' | ease shows a termextending until June 25, 1999
(thirty-nine nonths after the |ease was initiated). Simlarly,
MIller turned in his vehicle on Novenber 16, 1999, see Ex.
Hol | oway-2 at 38, R at 95 (showi ng "G ound Date" of "11/16/99");
Dep. of Judith Holloway, R at 15 (the "grounded date" is the
date the car was physically returned to the dealer or an
aut hori zed agent), while his | ease had a term extendi ng unti l
Decenber 26, 1999 (thirty-six nonths after the | ease was
initiated).

Wth respect to the second fact, NMAC does not dispute
that MIller and the Roses were not charged a sumresulting from
the application of the paragraph 18 fornula, but instead were
required to pay the remaining nonthly paynents due under the
| eases, see NVAC s Mem of Law in Supp. of Mot. for Summ J.,
Apr. 6, 2000, at 4. Simlarly, there is no dispute that NVAC

charged this nunber as a result of its practice of calculating

*I'n our discussion of the factual background, we noted
that the Roses had turned in their car on March 23, 1999; the
one-day difference between the conputer systemrecord and the
turn-in date is not material.
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both the paragraph 18 sum and the remai ni ng paynents sumand to
charge the | essee the smaller amount, see NVAC s Mem of Law in
Supp. of Mot. for Summ J., Apr. 6, 2000, at 9. W observe --
and NMAC does not contend otherwise -- that there is no | anguage
i n paragraph 18 or anywhere else in the lease that tells the

| essee that sone early termnating |l essees will be charged the
sum of their remaining paynents.

Thus, on these basic propositions, NVAC failed to
disclose in the leases the early termnation fornula that it
actually used in calculating early termnation liability, in
vi ol ation of the Consunmer Leasing Act and Regulation M As
Channell and Highsmth held, the question here is not really
about the content of what NVAC did, but instead whether the | ease
di scl osed what NMAC did. It does not matter, then, that NVAC
charged the an amount | ess than what the paragraph 18 fornul a
would require. Simlarly, and as we wll detail below, it also
does not matter that the anmount actually charged to the | essee
coul d be derived fromother disclosures in the |ease. The
gquestion here is whether the | ease disclosed to the I essee, in a
"reasonabl y understandabl e" fashion, that the | essees woul d under
sone circunstances be charged the remai ni ng paynents due under
the lease if the |ease was termnated early. The | ease does not
do any such thing, and thus the plaintiffs nmust win summary
judgnent on this claim

NMAC s argunents to the contrary are unavailing.

49



First, NMAC asserts that what the Roses and MIler were
charged was sinply not an early term nation charge. NVAC s
position here is that the anount cal cul ated under the paragraph
18 formula is an "early term nation charge", while the anount
that these | essees were in fact charged (being the sumof the
remai ni ng nonthly paynents) is not properly terned an "early
term nation charge" and that the disclosure requirenents of 15
U S C 8 1667a(1l1l) are thus inapplicable. W find this argunent
semantic at nost. The Roses and MIler termnated their |eases
early. After they did so, NMAC required a paynent as a result of

the early term nation.

This paynent, by the timng of and
notivation for its inposition, can only be regarded as a "penalty
or other charge for . . . early termnation" covered by the
| anguage of 8§ 1667a(11). That NMAC consi dered the paynent to be

somet hing other than the early termnation charge®, or that it

**That is, a charge distinct fromother end-of-|ease
charges such as excess m | eage charges, danamge charges, or the
di sposition fee charged at all | ease term nations pursuant to
paragraph 17 of the |ease.

Anot her facet of NVAC s argunment here seems to be
that the | essees, in paying the remaining nonthly paynents, were
merely paying those anmounts they woul d have paid had they not
term nated the | ease early, and thus those suns cannot be thought
to be early term nation charges. W find this equally
unpersuasive. Most significantly, the question here is not what
paynents the | essees woul d have had to nake if they didn't
term nate early, because the fact is that they did term nate
early. Thus, the fact that the charge | evied upon them was equa
to, or cal cul ated based upon, what they would have ot herw se had
to pay does not nmake the charge any | ess associated with the
early term nation

Also, we note fromthe Rose invoice, Ex. Rose-4, R at
331, that although the term nation charge is titled "Unsatisfied

(continued...)
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calls the paynent sonething el se, cannot serve to renove this

charge fromthe disclosure requirenments of the statute®,.

(. ..continued)

Contract Cbligation,” it is invoiced as a lunp sumrather than as
separate nonthly paynents. Thus, it is not as if an early

term nator was nerely required to continue paying the | ease

nmont h-by-nmonth as if the term nation had not happened, but

i nstead was charged a total sumafter the early term nation

Adm ttedly, this is difficult to ascertain fromthe Rose invoice,
whi ch was not issued until Septenber 1999, after the | ease term
was over, but there is no suggestion here fromNMAC that its
"remai ni ng paynents" charge is levied in anything but a one-tine
charge, and it is undisputed that it is quoted to the | essee as a
si ngl e | unp-sum char ge.

“Similarly, with respect to the MIler |ease, NVAC
argues the termnation was not an "early term nation" because
MIller did not consider it to be one, see NMAC s Mem of Lawin
Supp. of Mot. for Summ J. at 12 (citing Dep. of Brian Mller, R
at 342). We first note that it is unclear to us whether it
matters what the | essee thought he was doing, as opposed to what
the effect of his acts were. 1In any event, although MIler at
one point in his deposition does say that he didn't think it was
an early term nation, when NMAC s counsel followed up by asking,
"So you -- and you did not even consider that an early
term nation?", MIller responded with "I guess, yeah, technically,
| guess it was.” Dep. of Brian MIller, R at 342. Moreover, the
reason that he didn't think it was an early termnation is that
he was required to pay the remai ning nonthly paynment on the
| ease, and so the very formof the early term nation charge at
i ssue here notivated MIller's belief. It would be odd indeed,
then, to let this inpression, created by NMAC s use of an
undi scl osed forrmula, to foreclose the conclusion that the formnul a
was not di scl osed.

We briefly address here NMAC s contentions with respect
to the manner in which the Roses and MIller termnated their
| eases. NMAC notes, and it appears undi sputed, that neither
| essee gave thirty days' witten notice of their intent to early
terminate. NMAC al so notes that the Roses turned their car into
a M tsubishi deal ership, though the plaintiffs rejoin that this
deal ership was affiliated with a N ssan deal ership at the sane
site. NMAC s position would appear to be that since it permtted
the | essees to term nate outside the mandates of paragraph 18,
NVAC itself was permtted to deviate from paragraph 18 in
assessing a charge. Wiile we can see that these failures m ght
mean that NMAC was not obligated to allow the | essees to
term nate early when they sought to, we cannot see that these

(continued...)

51



NVAC al so argues that there is no disclosure violation
here because the anmobunt charged the | essees was the renaining
portion of the "Total of Mnthly Paynents,” an anount that was
di scl osed on the | eases. Put another way, NMAC contends that the
anount charged was not an undi sclosed early termnation liability
but a very-nuch discl osed | ease paynent. Wile we suppose that
there is sonme logic behind this position, we nust reject it as we
find it asks too nuch of the | essee.

As di scussed above, our Court of Appeals in Applebaum
found that disclosure of the early termnation liability nmust be
"reasonabl y understandabl e,” Appl ebaum 2000 W. 1225805 at *5.
Here, while the Total of Monthly Paynents is disclosed on the
| ease, there are many steps fromreading this figure to
understanding that it can, in sone circunstances, be a factor in
the early term nation charge. NMAC nmaintains that if a consumner
were given a quote of the paragraph 18 early term nation
charge, ** the consuner woul d be able to cal cul ate whet her the

remai ning nonthly | ease paynents in fact anmbunted to a | esser

*(...continued)

failures on the part of the |l essees would permt NMAC to charge
any early termnation fee it felt the urge to. Alternatively,
NVAC s position may be that the | essees' failures to neet the
paragraph 18 prerequisites neant that these were not "early
term nations.” Again, we cannot accept this: the | eases had
terns, and were ended before those terns expired. These were
early term nations.

®Of course, one problemwith this logic is that the
| essees were not given both figures, or a single figure
identified as having resulted fromthe paragraph 18 fornul a, but
i nstead were given one dollar anbunt as an early term nation
quot e.
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sum W agree with this as far as it goes, but NMAC goes on to
say that having done this calculation, the |l essee would know t hat
he had the option of paying this | esser anount.

We cannot agree that this conclusion follows fromthe
di scl osure of the Total of Monthly Payments in the |ease"®°.

There is nothing in the | ease to suggest that an early term nator
has any option other than what is disclosed in paragraph 18. The
fact that the paragraph 18 early term nation charge m ght be

hi gher than the remai ning nonthly paynments would nerely go to
show that early termnation at such a point nade little economc
sense to the | essee, not to show that the | essee actually had the
option of termnating early and paying the | ower anount. W
cannot find that there has been "reasonably understandabl e"

di scl osure just because the latter proposition m ght seemto nmake
sense, particularly as it would seemto go against the specific
early termnation [ anguage in the contract. Parties are, after
all, not prohibited fromcontracting to terns that may seemto
sone to run contrary to econoni c sense.

NMAC simlarly argues that it would be absurd to
require | essees who actually desired to termnate their | eases
early to hold their vehicles to the end of the termrather than
to allow themto pay their remaining obligation and di vest

t hensel ves of the cars. NMAC asks if it is "supposed to force

*Recal | i ng the Appl ebaum panel's hol ding that the
di scl osure need only be reasonably understandable to soneone
(perhaps a reasonably intelligent Article Ill judge), not
necessarily the average consumner.
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the consuner to keep the car at his or her house sinply for the
sake of making nonthly paynents through the remai nder of the
tern?" NMAC s Mem of Law in Supp. of Mdt. for Summ J., Apr. 6,
2000 at 9. Qur response to this question is to note that it is
irrelevant. The issue here, again, is not whether the practice
of charging the remai ni ng paynents nade econoni c sense, or even
whet her doi ng ot herw se woul d make no sense. The question is
whet her the "renai ni ng paynents" charge was disclosed in a
"reasonabl y understandabl e" manner. It was not. *

Lastly, NMAC seeks to distinguish Channell and
H ghsmith. NMAC argues that in both of these cases, the | essor
was al l eged to have used an early term nation fornula that
differed in its particulars fromthe fornula disclosed in the
| ease, while in our case NVMAC quoted and then charged to the
| essees an alternative anount that was the | essees' remnaining
obligation under the | ease. W can find no neaningful difference
bet ween these two circunstances: to the extent that the total
| ease obligation was disclosed, there was nothing in the |ease to
disclose its relationship to early term nation.

NMVAC al so argues that under the facts of Channell and

Hi ghsmith, the lessors in those cases had incentives to use a

W further note that there is nothing in the |ease
that mght allow a | essee who both desired to term nate early and
had performed the cal cul ati on that NMAC suggests to concl ude that
he could sinply drop the car off at a N ssan deal ership and wal k
away while continuing to make his nonthly paynents. Anong ot her
t hi ngs, such a | essee would renain responsible for danage to the
vehicle during the termof the |ease.
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formula that resulted in | ower charges than the fornmula presented
in the | ease because those | essors woul d have suffered
financially fromearly termnation® and thus had an incentive to
di ssuade | essors fromearly termnation. Conversely, NVAC avers,
because NVAC ultimately charged the early term nators the exact
anount NMAC woul d have received had the | essees kept the cars to
term it had no incentive to "underdisclose.” To the extent that
this is true, we observe that there is no nens rea requirenent
that pertains to the disclosure requirenents in 8§ 1667a(11).

I rrespective of the existence of clear notives for a failure to
di scl ose, we have found such a failure, and liability under the

CLA nust foll ow.

C. Plaintiffs' Substantive® Consuner Leasing Act d ains

Havi ng addressed the plaintiffs' clainms regarding the
di scl osure of the early term nation charge, we now turn to their
al | egations under the Consuner Leasing Act regarding the nature
or anount of the charge.

As outlined above, plaintiffs maintain that the
paragraph 18 fornula for calculating the early term nation charge
is not reasonable under 15 U S.C. § 1667b because it shifts to

the | essee the risk that the residual value of the car is

®That is, the early termnation charges woul d have
anmounted to | ess than the remaining rents.

By "substantive" we here nean those clains
chal | engi ng the anpbunt and nature of the early term nation
charges, not whether these provisions were properly disclosed in
t he | ease.
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inflated and because the fornula, when the residual value is in
fact inflated, returns windfall profits to NMAC i n excess of what
it would receive if the | ease had been carried to term
Plaintiffs also maintain that the "renaini ng paynents”
calculation for the early term nation charge is not reasonable
because NVAC collects all the paynments due despite the fact that
it receives the car back several nonths early, in effect
receiving interest on the | essees' paynents.

Both the plaintiffs and NMAC have noved for summary

j udgnent on these clains.

1. Standing
NVAC first argues that the plaintiffs have no standing

to chall enge the reasonabl eness of the contract early term nation
charge because they thensel ves were assessed the sum of the
remai ni ng paynents, and thus to the extent that they allege that
the paragraph 18 early term nation charge i s unreasonable, the
plaintiffs were not harmed by the unreasonabl eness.

Beyond this assertion, NVMAC goes on to counter a
hypot heti cal argunent expected fromthe plaintiffs. NMAC notes
that the paragraph 18 val ue was indeed calculated in the process
of the plaintiffs' early termnation, but that it was not
assessed because the sum of the renmmi ning paynents was | ower.
Based on this, NVMAC expected the plaintiffs to argue that the
al | egedl y unreasonabl e paragraph 18 charge did harmthem because

had that charge been reasonable, and therefore lower, it would
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have been | ower than the remaining paynents and therefore the
plaintiffs would have paid an even | ower charge than they in fact
di d.

NVAC argues that even under this anticipated theory,
the cal culation of the various charges shows that the plaintiffs
suffered no injury. To denonstrate this, NMVAC recal cul ated the
paragraph 18 fornula using the revenue neutral residual val ues
for MIller's and the Roses' cars instead of the contract residual
val ues. ®® The respect to the Roses, NVAC avers that the revenue
neutral residual paragraph 18 cal cul ati on does indeed |ead to an
anount | ess than the remaini ng paynents cal cul ation, but that
since the inportant question is the amunt NMAC received, not
what the Roses paid, the right conparison nunber is the sum of
the remai ning nonthly paynents | ess state tax. That nunber
(remai ning paynents |less state tax) is in fact |less than the
"revenue neutral residual" paragraph 18 anmount, and therefore the
Roses were not harned by the cal cul ati on of the paragraph 18
anount using the higher contract residual.

Further, NMAC argues that the Roses got the benefit of
the | ower nonthly paynents that resulted fromthe use of the
hi gher residual, and that the anount of these savings was greater

t han any harm they m ght have suffered as a result of the

®NMAC s papers contain extensive cal cul ati ons of these
nunbers and their precise anmounts. Because it is the relation
anong these figures, and not their absolute anmount, that matters
here, we will not, for the nost part, include any particul ar
nunbers in our discussion.
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paragraph 18 fornula. |ndeed, NMAC argues, the Roses received a
benefit fromthe use of the higher contract residual

NVAC nakes a simlar argunment with respect to Ml ler.
Agai n, NMAC cal cul ated the paragraph 18 fornula anount using the
revenue neutral residual, and found it to be in excess of the sum
of the remaining paynents. Therefore, NMAC avers, even if the
| ower revenue neutral residual had been used, MIller still would
have been charged the sum of the remaining paynents when he
term nated early, and therefore he was not harnmed by the use of
t he hi gher contract residual. Moreover, NMAC notes that Ml er,
too, benefitted fromthe higher contract residual as reflected in
his | ower nonthly paynents.

Plaintiffs respond that both the Roses and MIler were
injured by the use of the two fornmulas. Plaintiffs argue first
that they clearly have standing to chall enge the reasonabl eness
of the sum of the remaining paynents early term nation charge
because that charge was in fact levied on them Wth respect to
the paragraph 18 fornula early termnation charge, plaintiffs
aver that part of their claimregarding the unreasonabl eness of
the sum of remaining paynents charge is the claimthat the
paragraph 18 fornula charge is an inproper benchmark. That is,
as the plaintiffs were charged the sum of remaining nonthly
paynents because it was | ess than the paragraph 18 cal cul ati on,
to the extent the paragraph 18 calculation itself was
unreasonably high, the plaintiffs still may have been injured by

having to pay an unreasonably hi gh anount.
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In support of this, plaintiffs argue that if NVAC had
used the ALG residual value® for the Roses' car, instead of
either the contract residual or the revenue neutral residual, the
paragraph 18 cal cul ati on woul d have yi el ded a negative nunber,
whi ch woul d have nade the early term nation charge zero.
Simlarly, with respect to Mller, plaintiffs aver that a
paragraph 18 quote using the ALG residual would have yiel ded an
amount $300 | ess than the sum of his renaining paynents.

Plaintiffs dismss NMAC s claimthat the plaintiffs
benefitted fromthe inflated residual through | ower |ease
paynents by observing that this issue is irrelevant to the
guestion of whether the early term nation charge i s unreasonabl e,
since there is no requirenent that the early term nation charge
i ncl ude the contract residual as a conponent.

As our Court of Appeals recently summarized the
requirenments for Article Il constitutional standing,

(1) the plaintiff nust have suffered an

injury in fact -- an invasion of a legally
protected interest which is (a) concrete and

®n enploying the ALG residual, plaintiffs maintain
t hat even the revenue neutral residuals NVAC used were infl ated,
as they tended to be higher than the ALG figures, see Ex.
Hol | onay-2 at 26-27, R at 83-84. Plaintiffs conplain that NVAC
prevented them fromtaking discovery with respect to this
concern, anmong others, on the basis of a footnote in our O der of
July 12, 2000 in which we stated that discovery in this case was
properly restricted to those matters associated with MIller's and
t he Roses' clains, since no class has yet been certified,
see Rule 56(f) Decl. of Mchael D. Donovan, Esq. (Ex. [A] to
Pls." Oopp'nto Mot. for Sunm J.). Plaintiffs aver that nore
di scovery is needed with respect to this issue. To the extent
that these concerns are pertinent to our resolution of the
i nstant notions, we discuss them bel ow.
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particul arized and (b) actual or inmnent,
not conjectural or hypothetical; (2) there
nmust be a causal connection between the
injury and the conduct conplained of -- the
injury has to be fairly traceable to the
chal | enged action of the defendant and not
the result of the independent action of sone
third party not before the court; and (3) it
must be |ikely, as opposed to nerely

specul ative, that the injury will be
redressed by a favorabl e deci sion.

Society H Il Towers Omers' Ass'n v. Rendell, 210 F.3d 168, 175-

76 (3d Gr. 2000) (quoting Trunp Hotels & Casino Resorts, Inc. v.

M rage Resorts, Inc., 140 F.3d 478, 484-85 (3d Cr. 1998)).

We al so recogni ze that the fact that this case is a
putative class action does not influence our analysis here. No
cl ass has been certified, and therefore this action is only
between the Roses and MIler, on the one hand, against NVAC on

the other, see, e.q., Rolo v. Cty Invest. Co. Liquidating Trust,

155 F.3d 644, 659 (3d Gr. 1998). Thus, the question before us
is not whether sone nenber of the putative class sustained the
injury alleged, but rather whether the Roses or M|l er sustained

it, see Warth v. Seldin, 422 U S. 490, 502, 95 S. C. 2197, 2207

(1975). O course, the nerits of a plaintiff's claimado not

enter into the standing calculation, see Warth, 422 U. S. at 500,

95 S. . at 2206.
Here, the parties' dispute on standing centers on the

first of the three elenents identified in Society H Il Towers,

nanmely, whether the plaintiffs were injured by NVAC s acts. W
begin by noting that none of NMAC s argunents go to show how t he

plaintiffs would not have standing to chall enge the
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reasonabl eness of the sum of renmi ning paynents early term nation
charge that they were in fact assessed. ® It would seemquite
clear that to the extent that this charge was unreasonable, the
| essees who paid it, including the plaintiffs, suffered injury.
W find that the plaintiffs have standing to chall enge the
legality of the sum of remaining paynents charge under the CLA,
as they were charged an anount arising fromthat cal cul ation

The question of standing with respect to the paragraph
18 fornula charge® is nore involved. It is certainly true that
neither MIler nor the Roses paid an early term nation charge
that was directly cal cul ated using the paragraph 18 formul a.
However, we cannot ignore the fact that the anount that the Roses

and MIler paid did result indirectly fromthe paragraph 18

®pDespite that their argunents on standing are couched
so as to apply to all the substantive clains, not just the ones
made about the paragraph 18 formul a.

®We observe that NMAC couches at |east part of its
standing argunent in terns of whether the plaintiffs have
standing to prosecute a claimbased on the allegedly inflated
residuals, see NMAC' s Mem of Law in Supp. of Mdt. for Summ J.
at 21. Wiile we agree that the anmount of the contract residual
is at the heart of the plaintiffs' concerns, the |egal question
is the reasonabl eness of the early term nation charge -- that is,
the CLA has no provisions addressing the reasonabl eness of the
anount of the residual standing alone, and therefore the | egal
guestion is whether the charge, which in our case results in part
fromthe use of a particular contract residual, is reasonable.
We have therefore analyzed the question of standing wth respect
to these charges, not with respect to the contract residual per
se. W do recognize that the staff comentary to Regul ation M
does di scuss the appropriate derivation of the "estinated val ue
of | eased property at termnation," Supplenent |-CL-1 to Part 213
-- Oficial Staff Comrentary to Regulation MY 4(d)(3), but this
di scussi on does not change the focus of our inquiry fromthe
reasonabl eness of the charge in general rather than that of one
of its conponents.
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cal cul ation. The undisputed evidence shows that NVAC deci ded
what to charge early termnating | essees, including MIler and
the Roses, by calculating both the sum of remaining paynents
charge and the paragraph 18 fornula charge, and then selecting
the | esser of these actually to I evy upon the | essee. Thus,
while the dollar figure MIler and the Roses paid was not arrived
at using paragraph 18, the anount derived fromthe paragraph 18
cal cul ati on neverthel ess hel ped to determ ne what they in fact
paid. |f the paragraph 18 fornula had resulted in a nunber | ower
than the sum of the renmai ning paynents, then the paragraph 18
formul a anount woul d have been |l evied on the plaintiffs.

We therefore find that NMAC s position that the
paragraph 18 fornula was not used to cal cul ate the Roses' and
Mller's liability is without nerit. Thus, to the extent that
t he paragraph 18 fornul a was unreasonabl e under the CLA the
plaintiffs suffered injury thereby and have standing to pursue

their claim?®

®As the plaintiffs note, the damages provision of the
CLA, 15 U.S.C. 8§ 1640, contenplates that in sone cases of CLA
violations there will be no actual damages to the plaintiff, and
i nstead provides for statutory damages. W reject what appears
to be plaintiffs' nore general argunent with respect to this
section of the statute, which seens to be the proposition that
t he damages provision does away with the need to show actual
injury for standing, see Pls." Mem of Lawin Qop'n to Mt. for
Summ J. at 30-31. Clearly, a statute's danages provision cannot
overcone Article Ill standing requirenents. Instead, 8§ 1640 goes
to suggest that not all CLAinjuries will be directly cal cul able
in dollars. Wile this | esser concept would seemto be nore
easily seen in circunstances alleging, for exanple, disclosure
violations, it nmay equally apply in a circunstance where the
damages are difficult to quantify.
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As di scussed above, NVAC perforns a nunber of
calculations in order to show that the plaintiffs were not
injured by the paragraph 18 fornula. W cannot agree that these
cal cul ati ons make such a show ng. NMAC s cal cul ati ons
purportedly show that even had NMAC used the revenue neutral
residuals, the plaintiffs would still have paid the sum of the
remai ni ng paynents, an anount |ess than the paragraph 18

anmount . &

However, the significance of these calculations is
based upon the assunption that the paragraph 18 fornula anount is
necessarily reasonable under the CLAif it is calculated using

t he revenue neutral residual, and there is no basis here for
maki ng that assunption. The Anended Conpl aint alleges that the
paragraph 18 fornula charge is unreasonabl e because it shifts to
the |l essee the risk that the residual value is inflated,

see Anended Conpl. ¥ 81, a claimwhich is not uniquely associ at ed

with the use of the higher contract residuals. Thus, the fact

®Wth respect to the Roses, this is a very generous
reading of the calculations. Recall that NMAC s cal cul ati ons
showed that the "revenue neutral residual" paragraph 18
calculation was in fact | ess than the sum of the remaining
paynents cal cul ati on, but NMAC nmade much of the fact that this
anount was greater than the sumof the remai ning nonthly paynents
W thout tax. W note, however, that it is undisputed that the
Roses and M Il er were charged the sum of their renmaining paynments
including tax. Wth respect to this, NVMAC takes the position
W thout citation to any authority, that it is the sumthat NVAC
collects, and not the sumthe consuners paid, that should be our
focus here. This seens to us a strange conclusion to reach with
respect to a statute |like the CLA that was adopted with a focus
on the welfare of consuners rather on that of |essors,
see Appl ebaum 2000 W. 1225805 at *2. 1In any event, as discussed
in the text, the exact relationship between these suns is not
determ native of the plaintiffs' standing.
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that a sim|l|ar outconme would have been reached if NVAC used its
revenue neutral residuals cannot nmean that the plaintiffs
suffered no injury fromthe fornmula's use if that fornula were
unr easonabl e. ®°

NVAC s argunent that the | essees benefitted fromthe
use of the higher contract residual simlarly fails. It is
undi sputed that NMAC s use of a higher residual value in the
| ease cal culations resulted in a |l ower nonthly paynent, which,
logically, presents a benefit to consuners as conpared to a
hi gher | ease paynent for the same vehicle | eased for the sane
term We cannot see howthis is related to the question of early
term nation charges. There is no requirenent in the CLA that the
resi dual value, either the contract or revenue neutral residual
be a part of the early termnation charge formula. Thus, to the
extent that the consuner's |ower |ease paynents were "tied" to a
hi gher early term nation charge by virtue of the use of the
hi gher contract residual, this situation resulted from NVAC s own
decisions in drafting the | eases, the very decisions that have
been chal l enged in this action.

Mor eover, NMAC appears to assune that the | essees would
still have entered the leases if the | ease had required the
hi gher nonthly paynents resulting fromthe | ower revenue neutra

residual, but of course this proposition is problematic at

®Cf course, this fact mght go to the question of
whet her the fornula anmobunt was in fact unreasonabl e, but as noted
in the text that is not the question presented in the analysis of
st andi ng.
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best.®  The fact that the use of the contract residual led to

| ower nonthly paynents is conpletely divorced fromthe question

of the reasonabl eness of whether the plaintiffs were injured when

an unreasonabl e charge was | evied upon themat early term nation,

and cannot prevent the plaintiffs from having standi ng here.
NMAC s standing argunent also relies on two cases

di scussing standi ng specifically under the CLA, H ghsmth v.

Chrysler Credit Co., 18 F.3d 434 (7th Gr. 1994) and Kedziora v.

Gticorp Nat'l Servs., Inc., 780 F. Supp. 516 (N.D. IIl. 1991).

Nei t her of these cases |eads us to conclude that the plaintiffs
here have no standi ng.

In Hghsmth, the panel found that a plaintiff had no
standing to challenge an early term nation provision because he
had not termnated his | ease early "and nore damaging to his
case, he has not even alleged that he now has, or will ever have,
any desire whatsoever to termnate his lease," H ghsmth, 18 F.3d
at 437. Cdearly, this is not conparable to our case, where there

is no dispute that the plaintiffs in fact term nated early.

®That is, in order to calculate the "benefit" to the
| essees, NMAC conpares the | ease paynents resulting fromthe
contract residual -- those that the plaintiffs actually paid --
to those that woul d have resulted had NVAC used the revenue
neutral residual to calculate nonthly paynents. As it turns out,
the revenue neutral residual nonthly paynents are about $50 per
nmont h hi gher than those the plaintiffs faced, see Ex. A, B, E & F
to Aff. of Mark Hoover, R at 462-63, 466-67 (show ng
cal cul ations of the different |ease paynents). However, for this
difference to be terned a "benefit" requires us to assune that
but for NMAC s decision to use the higher contract residual, the
plaintiffs would have paid the $50 hi gher nonthly paynment. G ven
t he presence of other car manufacturers and car dealers in the
mar ket pl ace, such an assunption woul d be unwarranted.
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I n Kedziora, the District Court found that the
plaintiffs had no standing to litigate a "reasonabl eness” claim
under 15 U.S.C. 8§ 1667b(b) wth respect to a | ease provision
because that provision did not figure into the cal cul ation of the

liability actually charged to the plaintiff, see Kedriora, 780 F

Supp. at 523. Here again, we face a different situation where,

as di scussed above, the sum of remaining paynents and the

paragraph 18 fornula were both used -- either directly or
indirectly -- in calculating the liability charged to the
plaintiffs.

2. Statute of Limtations

NVAC argues that the Roses' substantive clainms under
t he Consuner Leasing Act that were first asserted in the Anended
Conpl aint were untinely and that NMAC shoul d thus be granted
judgnment with respect to those clai s.

15 U.S.C. § 1667d(c) provides in part that "actions
alleging a failure to disclose or otherwise conply with the
requirenments of this part shall be brought within one year of the
term nation of the | ease agreenent.” As di scussed above, the
Roses term nated their |ease on March 23, 1999, and the initial
Conplaint inthis matter was filed on Cctober 6, 1999. NVAC
makes no statute of limtations argunent with respect to the
allegations in the original Conplaint, as it was filed within one
year of the Roses' lease termnation. On the other hand, the

Amended Conpl aint, which contained for the first tine the
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"substantive" CLA allegations, was filed on May 24, 2000, nore
than a year after the Roses termnated their | ease. Therefore,
NMAC avers, these clainms® were untinely raised and as such are
barr ed.

The crucial question here is whether the clains first
brought in the Anended Conplaint "relate back"” to the date of the
initial Conplaint pursuant to Fed. R Cv. P. 15(c), which
states, in part, that:

An anmendnent of a pleading relates back to

the date of the original pleading when:

(1) relation back is permtted by the | aw

that provides the statute of Iimtations

applicable to the action; or

(2) the claimor defense asserted in the

anmended pl eadi ng arose out of the conduct,

transaction, or occurrence set forth or

attenpted to be set forth in the origina

pl eadi ng.

Here, there is nothing in 8 1667d(c) to suggest that the CLA
contains a separate relation back provision. Instead, the
guestion is whether the new all egations brought in the Amended
Conplaint fit within the anbit of Rule 15(c)(2), that is, whether
t he new substantive CLA allegations arose out the "conduct,
transaction, or occurrence set forth" in the initial Conplaint.

According to a | eading treati se,

®The statute of linmitations argunent is placed in
NVAC s brief as a subsection of its argunments with respect to the
substantive clains. This notw thstandi ng, NMAC al so appears to
allege in one sentence of its argunent that its statute of
limtations clains go to the disclosure allegations brought in

t he Amended Conplaint as well. However, as NMAC s statute of
[imtations argunents go solely to the substantive allegations,
and not to the disclosure allegations, we will consider themonly

as to the substantive allegations.
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the standard for determ ning whether
anmendnents qualify under Rule 15(c) is not
sinmply an identity of transaction test ®;

al t hough not expressly nmentioned in the rule,
the courts also inquire into whether the
opposi ng party has been put on notice
regardi ng the claimor defense raised by the
anended pleading. Only if the original

pl eadi ng has perforned that function, which

typically will be the case if the letter of
the test set forth in Rule 15(c) is
satisfied, will the anmendnent be allowed to

rel ate back to prevent the running of the
l[imtations period in the interimfrom
barring the claimor defense.

6A Charles Alan Wight et al. Federal Practice & Procedure 8§ 1497

at 85-86 (2d ed. 1990) (hereinafter " Federal Practice &

Procedure”). Wth respect to this notice, we are to

determ ne whet her the adverse party, viewed
as a reasonably prudent person, ought to have
been able to anticipate or should have
expected that the character of the originally
pl eaded claimm ght be altered or that other
aspects of the conduct, transaction, or
occurrence set forth in the original pleading
m ght be called into question.

Federal Practice & Procedure 8 1497 at 93.

The question before us is therefore whether the new
substantive allegations in the Anended Conplaint arise fromthe
same transaction as those in the initial Conplaint so that NVAC
was on notice of the possibility of the newclains. W find that

the answer to this nust be “yes”, and that the new substantive

®Referring to the "comon core of operative fact" test
used in eval uati ng conpul sory counterclains and cross-cl ains, see
6A Charles Alan Wight et al. Federal Practice & Procedure §
1497 at 85 (2d ed. 1990).
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clainms in the CLArelate back to the filing of the original
Conpl ai nt.

Most broadly, all the new clains arise fromthe sane
vehicle | ease transaction as those in the initial Conplaint, and
NVAC (al beit unintentionally) admts as nuch, see NMAC s Mem of
Law in Supp. of Mot. for Summ J. at 23 (referring to the "l ease
transaction” in the sane sentence as its argunent that the
various clains arise nerely fromthe sanme "general fact
situation”). Mre than sinply this relationship, though, both
the clainms in the original Conplaint and the new substantive
claims in the Amended Conplaint arise fromthe early term nation
of the Roses' |ease. There can be no question that the sane
transaction was involved in all the clains.

As to NMAC s notice, the initial conplaint alleged both
di scl osure and substantive violations of the CLA. Al though in
our prior Menorandum and Order we dismissed the initial
Conpl ai nt's substantive clains (which alleged an "overcharge"
associ ated with the fact that N ssan rounded to the next nonthly
anniversary of the lease in calculating the early term nation

charge, see Mller, 2000 W. 175128 at *5), NMAC was nonet hel ess

clearly on notice that the plaintiffs were concerned with the
reasonabl eness of its early termnation charge, and not nerely
with disclosure issues. In light of this, the new substantive
al l egations in Arended Conpl aint are nerely additional ways in
whi ch NMAC al |l egedly violated the sane statutory provision.

These are hardly novel clains of which NVAC was not aware.
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W therefore find that the Roses' new substantive
claims under 8 1667b(b) raised in the Arended Conplaint relate
back to the filing date of the original Conplaint and are not
ti me-barred.

3. Reasonabl eness Under 15 U. S.C. 8§ 1667b(b) of
the Paragraph 18 Fornula Early Term nation Charge

I n paragraph 81 of the Amended Conpl aint, the
plaintiffs allege that the early term nation charge derived from
the paragraph 18 fornula is unreasonable in violation of 15
US. C 8 1667b(b). Plaintiffs nove for summary judgnent on this
claim arguing that the paragraph 18 anount is unreasonable in
[ight of the anticipated or actual harm caused by the early
termnation. |In particular, they contend that the paragraph 18
formula shifts to early termnating | essees the risk that the
residual value is inflated. Plaintiffs also aver that in
ci rcunst ances where the residual value is greater than the
realized value at early termnation, the paragraph 18 early
term nation charge reflects an unlawful windfall to NVAC.

NVAC, too, seeks summary judgnent on this claim
mai ntai ni ng that the paragraph 18 charge is reasonable. 1In
particul ar, NMAC urges that paragraph 18 renders a reasonable
charge if the revenue neutral residual value is used.

15 U.S.C. § 1667b(b) states:

Penal ties or other charges for delinquency,

default, or early term nation may be

specified in the | ease but only at an anount

which is reasonable in the light of the
antici pated or actual harm caused by the
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del i nquency, default, or early term nation,

the difficulties of proof of |oss, and the

i nconveni ence or nonfeasibility of otherw se

obt ai ni ng an adequat e renedy.

The statute thus directs us to apply the anorphous
concept of "reasonabl eness" to the early term nation charges, and
provides us for three touchstones for this analysis. As an
initial matter, we nust exam ne the neaning of "reasonable" as
used in the statute.

W first observe that the | anguage of the statute
mrrors that of UCC § 2-718", and the legislative history of the
CLA shows that this is no coincidence:

[§ 1667b] is intended to protect consuners

fromunwarranted penalties or forfeitures for
del i nquency or default, or whenever the |ease

Typically, faced with a federal statute, our first
recourse in interpretation wuld be to the federal case | aw that
had devel oped around the provision. Here, however, there is a
rel ative paucity of such precedent: the United States Code
Annot ated contains only nine case annotations for 8§ 1667b, which
reflect, owing to duplication, only five federal cases. The only
Court of Appeals cases present in the annotations are the
Channell and Highsmth cases already discussed, and none of the
annotation cases is fromour Circuit. The parties have not cited
to any other cases fromthe Court of Appeals to guide us here.

lUCC § 2-718(1), codified in Pennsylvania as 13 Pa.
Con. Stat. Ann. § 2718(a), reads:

Damages for breach by either party may be
liquidated in the agreenment but only at an
anmount which is reasonable in the |ight of
the antici pated or actual harm caused by the
breach, the difficulties of proof of |oss,
and the inconvenience or nonfeasibility of
ot herw se obtaining an adequate renedy. A
termfixing unreasonably |arge |iquidated
damages is void as a penalty.

1B Uniform Laws Annotated 508 (1989 & Supp. 2000)
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is termnated prior to its schedul ed
expiration. . . . The language is taken from
the Uniform Commercial Code's provision on

I i qui dat ed damages, and shoul d be applied

flexibly. 1Its purpose is to set a general
guideline for lessors in witing their
agreenents, and, |ike other provisions of

this Act, may be anplified in Board
regul ati ons.

S. Rep. No. 94-590 at 7 (1976) reprinted in 1976 U.S.C. C A N.

431, 437.7

G ven this provenance of 8§ 1667b(b), we | ook for
guidance in interpretation to the drafters' Oficial Comment to
UCC § 2-718(1). Paragraph 1 of that Comrent states:

[ L] i qui dat ed damage cl auses are all owed where
t he anount involved is reasonable in the

[ ight of the circunstances of the case.

[ Section 2-718(1)] sets forth explicitly the
el enments to be considered in determ ning the
reasonabl eness of a |iqui dated damage cl ause.
A termfixing unreasonably | arge |iquidated
damages is expressly nmade void as a penalty.
An unreasonably small anount woul d be subj ect
to simlar criticismand mght be stricken
under the section on unconscionabl e contracts
or cl auses.

1B Uni form Laws Annot ated 508-09.

?In addressing this legislative history, we are
m ndful that opinions differ as to the proper use, if any, of
| egislative history in construing a statute, see, e.qg., WIlliam
N. Eskridge, Jr., The New Textualism 37 UCLA L. Rev. 621 (1990).
See also Conroy v. Aniskoff, 507 U S. 511, 519, 113 S. C. 1562,
1567 (1993)(Scalia, J., concurring) (noting Judge Harold
Levent hal 's description of the use of |egislative history as the
"equi val ent of entering a crowded cocktail party and | ooki ng over
t he heads of the guests for one’s friends"). To the extent that
we take the legislative history to confirmthe UCC as the
facially obvious source of 8§ 1667b(b)'s | anguage, we feel we are
on rel atively safe ground.
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The | anguage of 8§ 1667b(b) al so resenbl es section

356(1) of the Restatenent (Second) of Contracts, which states

that "Damages for breach by either party may be liquidated in the
agreenment but only at an amount that is reasonable in the |ight
of the anticipated or actual |oss caused by the breach and the
difficulties of proof of loss. A termfixing unreasonably |arge
i qui dat ed danages i s unenforceabl e on grounds of public policy

as a penalty."’ See, e.q., Kedziora, 780 F. Supp. at 519 (noting

simlarity). W therefore refer to the official comentary to
t hat Restatenment provision.
The Restatenent's commentators remark that

[T]he parties to a contract are not free to
provide a penalty for its breach. The centra
obj ective behind the system of contract
remedi es i s conpensatory, not punitive.

Puni shment of a prom sor for having broken
his prom se has no justification on either
econom ¢ or other grounds and a term

“Both the UCC and the Restatenent characterize an
unreasonably | arge anmount of |iquidated damages as a "penalty"”
that is by its nature unenforceable. However, we note that the
| anguage of 8§ 1667b(b) itself uses the term non-problematically:
"Penal ties or other charges for deliquency, default . . . ." W
are thus confronted with the question of whether Congress, by the
use of this term neant to condone the application of penalties
(whi ch woul d otherwi se be unenforceable in contract) in these
circunstances. It seens clear that the use of this term does not
aut hori ze the assessnment of penalties for early term nation.
First, and nost significantly, the statutory |anguage goes on to
require that any such charges be reasonable in |light of the
antici pated or actual harm caused, a requirenment that by itself
bars the inmposition of a "penalty" as defined by the UCC and
Restatenent. Further, the interpretive materials that we canvass
in the text show that the sources upon which the statute was
based unequi vocal ly bar the application of a penalty for a breach
of an agreenent. W thus conclude that the appearance of the
term"penalty” in 8 1667b(b) does not alter our analysis.
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provi di ng such a penalty is unenforceable on
grounds of public policy.

Rest at enent (Second) of Contracts 8 356 cnt. a. Moreover,

two factors conbine in determ ni ng whet her an
anount of noney fixed as danages is soO
unreasonably large as to be a penalty. The
first factor is the anticipated or actual

| oss caused by the breach. The anmount fi xed
IS reasonable to the extent that it

approxi mtes the actual |oss that has
resulted fromthe particular breach, even

t hough it may not approximte the | oss that

m ght have been antici pated under ot her
possi bl e breaches. . . . Furthernore, the
amount fixed is reasonable to the extent that
it approximates the |l oss anticipated at the
time of the making of the contract, even

t hough it may not approxinmate the actual

loss. . . . The second factor is the
difficulty of proof of |oss. The greater the
difficulty either of proving that | oss has
occurred or of establishing its amount with

the requisite certainty . . ., the easier it
is to show that the anmount fixed is
reasonable. . . . If, to take an extrene

case, it is clear that no loss at all has
occurred, a provision fixing a substanti al
sum as danmages i s unenforceabl e.

Rest at enent (Second) of Contracts § 356 cnt. b. Finally, the

validity of a damages termin an agreenent depends on the effect
of the term not on the parties' intent or their characterization
of it. W should |ook to the substance of the provision to
determine if a contractual termconstitutes a penalty,

see Restatenent (Second) of Contracts & 356 cnt c.

As a final source of interpretive assistance, we | ook
to general federal contract law, which we find is consistent with

the UCC and Restatenent views of the issue presented above.

Under federal contract |aw, contract
provisions calling for the paynent of damages
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that reasonably estimte the probable harm
froma breach of the contract are all owable
as |iquidated danages. Contract provisions
requiring the paynent of damages that bear

little or no relation to the probable harm
resulting froma breach of contract are, by
contrast, penalty clauses and are void and

unenf orceabl e as agai nst public policy.

Robi ns Motor Transp., Inc. v. Associated Rigqing & Hauling Corp. ,

944 F. Supp. 409, 411 (E.D. Pa. 1996) (citing Priebe & Sons, Inc.

v. United States, 332 U S. 407, 411-12, 68 S. C. 123, 125-26

(1947)).

Wth these tools to guide us in interpreting §
1667b(b), we nove to consider the reasonabl eness of the paragraph
18 fornmula. The plain | anguage of § 1667b(b), as well as the

comrents to the UCC and Restatenent, suggest that the crucial

aspect of our assessnment here nust be the harm caused to NVAC by
the early termnation. Wen a lease is termnated early --

| eaving aside for the nonent the existence of an early

term nation charge -- NMAC is in economic reality harned by the
fact that it will not receive the remaining nonthly |ease
paynents and that it has its property returned to it for

di sposition’ earlier than it had expected. This latter "harn

is of course tenpered by the fact that since the property is
returned earlier, its value at the tine of return is greater than
was antici pated under the lease -- that is, it has depreciated

less. It is difficult to qualify or quantify these harns

"'t appears fromthe record that cars returned from
| ease are then sold at auction.
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further, since in its briefs NVMAC naekes little effort to discuss
the harns caused to it by early termnation in conparison to the
charge it levies on the consuner. "

NMAC does argue, though, that the charges levied’™ are
reasonabl e in part because of the danage done to NVMAC because the
Roses and MIler failed properly to termnate their |eases. As
noted above, MIller failed to give thirty days' witten notice,
and the Roses both failed to give the witten notice and turned

the car into a Mtsubishi dealer.”

As a prelimnary matter, we
find that these all eged damages cannot enter into our assessnent
of the reasonabl eness of the charges. Wile NVAC s records
reflect the early termnation of these |eases, there is nothing
in the record to suggest that NMAC sought to refuse term nations
because of the | essees' procedural failures, nor that NVAC was
not a willing participant in the termnations. Thus, since NVAC
accepted wi thout conment the | essees' performance of the early
termnations, we will not hold against the plaintiffs any damages

t hat NMAC caused itself by such acceptance. '

W find this passing strange, given the |anguage of
the statute.

®Here, NMAC was arguing as to the "remaining nonthly
paynents" charge actually |evied on the Roses and MIler, but the
guestion of harm goes equally to the paragraph 18 charge and the
remai ni ng nont hly paynents charge.

"Al beit one associated with an adjoining N ssan
deal ership

8Cf . Restatenment (Second) of Contracts § 84 (prom se
to performall or part of a conditional duty in spite of the non-
(continued...)
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Thi s question of damages aside, we are left to consider
whet her the early term nation charge resulting fromthe
application of the paragraph 18 fornmula to Mller's and the
Roses' |eases is reasonable. Again, while this anpbunt was not
actually charged to MIller or the Roses, it was a conponent of
the calculation that was used to determ ne the anount that they
di d pay.

As we begin this discussion it is useful to reviewthe
paragraph 18 charge. In the abstract, the paragraph 18 fornul a
anount results fromthe subtraction of two ternms. The first is
the sum discounted to current value, of all not-yet-due nonthly
paynents plus the (al so discounted) contract residual val ue of
the vehicle. Subtracted fromthis amount is the second term the
"real i zed val ue" which for the purposes of the Rose and M| er
cal cul ati ons was the whol esal e price of the vehicle as delineated
in an industry database. By NMAC s cal cul ation, the paragraph 18
anount using the contract residual for the Roses' term nation two

nont hs early was $2,282.28, see Ex. Cto Aff. of Mark Hoover, R

(. ..continued)
occurrence of the condition is binding), 8 246 (obligor's
acceptance of obligee's performance with know edge of non-
occurrence of a condition of the obligor's duty operates as a
pronm se to performin spite of non-occurrence), 8 278(1) ("If an
obl i gee accepts in satisfaction of the obligor's duty a
performance offered by the obligor that differs fromwhat is due,
the duty is discharged.").

®I'n particular, the Roses and MIler paid the
undi scounted sum of the remaining nonthly paynments as their early
term nati on charge only because that anobunt was | ess than the
par agraph 18 anount.
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at 463. The paragraph 18 anount using the contract residual for
Mller's term nation one nonth early was $5, 336.95, see Ex. Gto
Aff. of Mark Hoover, R at 468. W have no difficulty concl uding
that these anobunts are not reasonable as early term nation
charges under 15 U. S.C. § 1667b(b).

As di scussed above, the letter of the statute, as well
as the pertinent interpretive materials, showthat the early
term nati on charge nust be a reasonabl e approxi mati on of the harm
-- either the actual harmor the harmanticipated at the tine the
agreenent was drafted -- accruing to the lessor fromthe | essee's
early termnation. Putting aside for the nonent the sheer doll ar
anmounts, we find that a charge of over $2000 to the Roses coul d
not be reasonabl e where, had they held the car to term the
further | ease paynents to NVAC woul d have total ed | ess than $500.
Even taking into account any possible difficulties in NVAC s
proof of loss, there is nothing in the record that would renotely
suggest that NMAC suffered anything near $2000 in damages from
the early termnation. Simlarly, there is nothing to show that
t he over $2000 charge woul d have been reasonable in Iight of any
antici pated danages at the outset of the |ease.

This logic also applies to the paragraph 18 anount
calculated for MIller. Had he held his car for the remaining
nonth of his |ease, he would have paid an additional $267 to
NMAC. In light of this "loss" to NMAC fromearly term nation,

t he paragraph 18 charge of over $5000 is clearly unrelated to any
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cogni zabl e economc harmfromthe early term nation, either
actual or anticipated, and is thus unreasonabl e.

Beyond this, however, we also find that the paragraph
18 fornula used to cal cul ate these nunbers is itself

unr easonabl e. &

What the fornmula serves to do is to inpose upon
an early termnating |l essee the risk that the contract residua
overstates the value of the car®, a risk that neither is inposed
on | essees who carry their |eases to termnor is related to any

harm that accrues to NVAC as a result of the early termnation

8%We should note here that the use of this fornula, or
one simlar to it, does not appear to be restricted to NMAC. The
Oficial Conmment to UCC § 2A-504 (a section we will discuss nore
bel ow) states that, “A |iquidated danages forrmula that is common
in | easing practice provides that the sum of |ease paynents past
due, accelerated future | ease paynents, and the |lessor's
estimated residual interest, |less the net proceeds of disposition
(whether by sale or re-lease) of the | eased goods is the |essor's
damages.” 1B Uniform Laws Annotated 730 (1989 & Supp. 2000).
NVAC s paragraph 18 fornula is clearly very close to this in
form Nonethel ess, the Corment goes on to say that, “Whether
these fornulae are enforceable will be determ ned in the context
of each case by applying a standard of reasonabl eness,” 1B
UniformLaws Annotated 730, and, as detailed below, we find that
t he paragraph 18 formula is not reasonable in the context of the
Rose and M Il er |eases.

#This risk is present in the fornula because the
| essee pays, in addition to the discounted value of his remaining
nont hly paynents, the difference between the di scounted val ue of
the contract residual and the realized value of the vehicle.
Particularly when early term nation occurs near the end of the
| ease, when the effect of discounting is mniml, this inposes
against the early termnating | essee the anount by which the
contract residual overstated the value of the vehicle. The
sooner the lease is termnated, the smaller this difference wll
be, because the earlier the lease is term nated, the nore the
residual value wll be discounted fromthe end of the | ease, but
the greater the realized value will be, since a younger car wll,
ceteris paribus, have a higher realized val ue.
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Moreover, in the case of MIler and the Roses, there
was not really a "risk"™ that the contract residual value would
exceed the realized value -- it was a certainty. It is
undi sput ed that NMAC understood at the outset that the contract
residuals used in the MIller and Rose | eases overstated the
actual expected value of the car at the end of the |ease. ¥ As
detai |l ed above, the residual value NVAC applied to the MIler
| ease was 65% while the revenue neutral residual -- representing
NMAC s best estimate of the vehicles actual value at the end of
the |l ease -- was but 56% The early term nation charge from
paragraph 18 thus inposes on MIller not only the (NMAC known)
risk that the 56% revenue neutral residual overstates the
realized val ue®, but also recoups fromhimthe nine point

di fference between the contract and revenue neutral residuals.

¥lnits brief, NVAC discusses the Oficial Commentary
to Regul ation M which contains guidance as to the permtted
derivation of the "estimated val ue of |eased property at
term nation,” see NVAC s Mem of Lawin Opp'n to Mdt. for Sunm
J. at 16 (citing Supplenent |-CL-1 to Part 213 -- Oficial Staff
Commentary to Regulation MY 4(d)(3)). Though NVAC uses this
passage to defend the manner in which it derives the revenue
neutral residuals, we note here that it can have no application
to the contract residuals, since NVAC knew that these nunbers,
inflated fromthe revenue neutral residuals in order to |ower
| ease paynents and increase the volune of |eased vehicles, are
not in fact the estimated end-of -t he-1ease val ue of the vehicles.

8As it happens, the 56% revenue neutral residual
applied to the Adjusted MSRP on the deal er | ease worksheet,
results in an anmount of $12,412.96, which is in fact
substantially nore than the $9, 225 realized val ue assigned to
MIller's car, see also Ex. Hto Aff. of Mark Hoover, R at 469
(cal cul ating the paragraph 18 charge using the revenue neutral
residual).
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Li kew se with the Roses' |ease. The contract residua
NVAC assigned to the Rose | ease was 61% while the revenue
neutral residual was 519, and the paragraph 18 charge assesses

agai nst the Roses that ten point difference. ®

The paragraph 18
charge thus recouped for NMAC fromthe | essees a future |oss that
NMAC had willingly incurred when it entered into the |ease,

see Dep. of Robin Norris, R at 140-41, nanely, the difference
bet ween the revenue neutral residual and the contract (or

"mar keting") residual.

As stated above, there is nothing here to show t hat
this charge was associated with or in conpensation for any harm
t hat cogni zably befell NMAC as a result of the early term nation
-- recall, only early termnators were |evied such a charge --

and therefore the fornmula itself is unreasonabl e pursuant to 15

U S.C. § 1667b(b).% We will therefore grant judgment to the

%Recal | that the residuals were raised two percentage
poi nts because it was a | owm | eage | ease.

%As it happens, the 49%revenue neutral residual,
applied to the Adjusted MSRP on the deal er | ease worksheet,
results in an amount of $9,961.83, which is alnbst the sane as
t he $9,950 realized val ue.

8We note that NMAC makes many arguments about the
reasonabl eness of the charge that results fromthe use of the
paragraph 18 fornula with the revenue neutral residual value (as
opposed to the contract residual), see, e.g., NVAC s Mem of Law
in Supp. of Mdt. for SummJ. at 27 (arguing that the anount
charged to M Il er was reasonabl e because it was | ess than the
revenue neutral residual paragraph 18 anount, which NVAC
mai ntains is "indisputably reasonabl e under section 1667b(b)").
Thi s amobunt, however, is inapposite to the question of the
formul a anobunt's unreasonabl eness here. There is no evidence to
show that NMAC (or, rather, the Lease Master conputer system

(continued...)

81



8(...continued)
ever cal cul ates the paragraph 18 formula with the revenue neutral
residual; in fact, as noted above, the revenue neutral residual
value is not even shared with the dealership. |In particular
there is no evidence to show that in the case of MIler or the
Roses the paragraph 18 anmount was cal cul ated with anyt hi ng but
the normal variables, including the contract residual. Thus,
ot her than cal cul ations perfornmed incident to this litigation,
the revenue neutral residual is sinply not a part of the
paragraph 18 fornula, and the reasonabl eness or |ack thereof of
anounts resulting fromsuch an application is not at issue here.

Al ternatively, another elenent of NMAC s argunment with
respect to the revenue neutral residual paragraph 18 anount
appears to be an effort to show that even if the revenue neutral
resi dual anmount had been used in the paragraph 18 formula, the
sum of the remai ning paynents would still have been a | esser
anount and therefore the paragraph 18 fornmula did not affect the
outcome of the early termnation. W have discussed this issue
in our standing anal ysis above, and our conclusion here is
simlar. Gven (as argued) that plaintiffs would have ultimately
paid the sane anount even if the revenue neutral residual had
been used in the paragraph 18 formula, it does not follow that
the paragraph 18 fornula is reasonable, not |eastly because, in
poi nt of fact, the revenue neutral residual was not used for the
MIler or Rose cal culations, nor does it appear it is ever so
used in the normal course of NMAC s busi ness.

Al'l NMAC s use of the revenue neutral residual with the
paragraph 18 fornula goes to showis that if NMAC pl ugs anot her,
| ower, nunber into the paragraph 18 formula, the resulting anount
is also lower, and, in the case of the Roses and MIller, is
closer to the anmobunt resulting fromsunm ng the remaining nonthly
paynents. To the extent NMAC uses this to show that the
paragraph 18 fornula was reasonable as to the Roses and Ml er,
the argunment fails because the formula was not used in this way
Wi th respect to those | essees. To the extent NVMAC uses this to
show that the paragraph 18 formula is reasonabl e generally, the
argunment fails because this exanple does not denonstrate what the
result would be in other cases, for exanple where a | essee seeks
to termnate twelve nonths or twenty-four nonths early.

It al so makes sense here to discuss a |ingering dispute
between the parties regarding the scope of discovery. In an
Order dated July 12, 2000, which resolved the plaintiffs' notion
to extend discovery and to conpel certain depositions, we
observed that the parties' pleadings reflected a disagreenent as
to the proper scope of discovery, and noted that since no class
had yet been certified, discovery was properly limted to the
clains made by the nanmed plaintiffs, see Oder of July 12, 2000
at 3 n.1. Based upon this, during the subsequent depositions of

(continued...)
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plaintiffs on this claim

4. Reasonabl eness Under 15 U. S.C. 8 1667b(b) of the
Sum of Monthly Paynents Early Term nation Charge

We now nove on to consider the reasonabl eness of the
anount that NMAC actually charged the Roses and M|l er, nanely,
t he undi scounted sum of the remaining nonthly | ease paynents.
Plaintiffs argue that this charge is unreasonabl e because it is

undi scounted. NMAC, by requiring the paynent of the sum of

8( ... continued)

NMAC s desi gnees, NMAC s counsel directed witnesses not to
answer, inter alia, questions that sought to elicit testinony
regarding the reserves that NMAC or its parent took against the

| osses expected to be generated by the use of higher contract
residuals, as well as other questions that sought other

i nformati on about general NVAC | ease practices that were not
restricted to the two | eases now before us. Simlarly,
plaintiffs aver, NMAC withheld (and is still w thholding), on the
grounds of attorney-client privilege, an internal NMAC docunent,
nment i oned during deposition testinony by Judith Holl oway, that
describes NMAC s policies with respect to early termnation. The
plaintiffs maintain that because of these discovery gaps, they
requi re additional discovery regarding these general practices,
see Rule 56(f) Decl. of Mchael D. Donovan, Esq., Ex. [A], PIs.’
Qop'n to Mot. for Summ J.

The plaintiffs al so seek additional discovery as to the
reasonabl eness of the revenue neutral residuals: the record shows
that for the period and vehicles in question these residuals are
set several percentage points higher than the ALG residuals, and
therefore the plaintiffs question their reasonabl eness. Finally,
the plaintiffs seek discovery as to the "hypothetical"
cal cul ati ons of paragraph 18 charges using the revenue neutral
residuals that were di scussed above in the text.

As detail ed above, we find the paragraph 18
cal cul ations using the revenue neutral residuals to be inapposite
to the questions now before us, and therefore there is no need to
permt any additional discovery as to them or as to the revenue
neutral residuals thenselves. As to the other objected-to
guesti ons, we cannot see how additional discovery along the |ines
the plaintiffs proposed would be within the scope of the Roses'
or Mller's claim or indeed how it would affect our decisions
here. W will therefore decline to afford further discovery.
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remai ni ng nonthly paynents wi thout a discount, takes fromthe

| essees the tine value of the anbunt paid, and therefore the
anount the | essees paid overconpensates NVAC for its | osses.
Plaintiffs al so argue that the sum of the renaining paynents is
unreasonable in |ight of benchmarks established in UCC § 2A-504.

NVAC argues with respect to discounting that the
undi scounted anount is reasonabl e because the anount of the
al | eged overcharge (the discount) is very small. NMAC al so
contends that the sum of remaining nonthly paynents is reasonabl e
because it is |less than the paragraph 18 anount cal cul ated usi ng
t he revenue neutral residual; because the latter nunber is
reasonabl e, so nust the sum of the remaining nonthly paynents, as
it i1s less.

We first note that we have, in the margin above,
addressed NMAC s argunent regardi ng the revenue neutral residual
paragraph 18 charge and its use as a benchmark for the
reasonabl eness of the sumof the nonthly paynents. W found that
such a use of the revenue neutral residual is inapposite to the
facts of the MIler and Rose | eases and that there is nothing to
show t hat the anount resulting fromsuch an application is
necessarily reasonable. W therefore wll not consider this
argunent further.

We al so address as an initial matter the plaintiffs'
claimthat UCC 8§ 2A-504 provides a benchmark for a reasonable

i qui dat ed danmage anount here. UCC 8§ 2A-504(3) states
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If the | essor justifiably wi thholds or stops
delivery of goods because of the |essee's
default or insolvency (Section 2A-525 or 2A-
526), the lessee is entitled to restitution
of any anmount by which the sumof his [or
her] paynents exceeds:

(a) the amount to which the lessor is
entitled by virtue of terns liquidating the
| essor's danages in accordance with
subsection (1)%; or

(b) in the absence of those terns, 20
percent of the then present val ue of the
total rent the | essee was obligated to pay
for the balance of the lease term or, in the
case of a consuner |ease, the | esser of such
anount or $500.

| medi ately we see the difficulty in attenpting to
apply these provisions -- and in particular the plaintiffs | ook

- to the instant

to the "twenty percent or $500" cal cul ation
case: by its own terms, this provision only applies where the

| essor withholds or stops delivery of the | eased goods. The
plaintiffs argue that this provision provides the forrmula for
damages anytinme a |iqui dated damages clause is found to be
unreasonabl e, see PIs." Mem of Law in Supp. of Mdt. for Sunm J.
at 31, but we cannot see fromthe | anguage of this UCC provision
how this interpretati on nakes any sense when applied here. True,
the twenty percent or $500 fornula is applied if there is no

I i qui dat ed danages provision, or even perhaps where such

I i qui dat ed danages provision fails to neet the dictates of UCC §

2A-504(1), but again the whole section explicitly applies only to

87UCC § 2A-504(1) states that the parties may specify
I i qui dated danages in an anount or by a formula that is
reasonable in light of the then anticipated harm caused by the
default. The | anguage of that paragraph is parallel, but not
identical, to the |anguage in UCC § 2-718(1).
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ci rcunst ances where the | essor w thhol ds delivery because of
default or insolvency. As that clearly did not happen here (at

the very least, there was no wi thhol ding of goods) we cannot

i mport the dammges formula fromthis UCC section into our case. %8

Havi ng di spensed with these argunents, we nove to
consi der whether the failure to discount the sumof the nonthly
paynents charged to the MIler and the Roses renders those
charges unreasonable. W find that it does not.

Section 1667b(b) requires that an early term nation
charge be reasonable "in light of" the harmor anticipated harm
i nposed on the |l essor by the early termnation. Neither 8§
1667b(b) nor any of the interpretive materials we canvassed
requires that such a charge be "less than or equal to" such harm
nor do they suggest that a charge that is even slightly greater
t han sone neasure of the harm woul d necessarily be inpermssible
as a penalty. As we said above, NMAC s harm stenmm ng fromthe
early termnation is the loss of the remaining nonthly paynents
and the car is returned for disposition sooner than NMAC had

expected, thereby resulting in earlier-than-expected disposition

8Even if we were to try to inmport this forrmula into
our circunstances, we are not sure how it would work. Section
2A-504(3)(b) requires a |l essor to pay back to the | essee, as
restitution, the sumof the | essee's paynents to the extent that
t hose paynents exceed the | esser of $500 or twenty percent of the
present value of the total rent. That is, the lessor is only
allowed to keep the | esser of $500 or twenty percent. Here,
where the question is how nmuch the | essee owes to the | essor --
rather than the opposite -- it is unclear how 8§ 2A-504(3)(b)
obt ai ns.
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costs and risks. Plaintiffs appear to concede inplicitly?® that
had NMAC | evied upon MIler and the Roses the di scounted sum of
the remai ning nonthly paynents, such a charge would be
reasonabl e, and we agree since this sumwoul d conpensate NVAC for
the | oss of the | ease paynents. G ven its reasonabl eness,
however, we cannot find that failure to discount that sums
nont hly paynents in calculating the anmount actually charged to
these plaintiffs created unreasonabl e charges to them

The Roses term nated their | ease two nonths early, and
MIller only one nonth early, and the discounting of the nonthly
paynents would | ogically be done at the rate inplicit in the
| ease, pursuant to paragraph 18. The rate inplicit in the Rose
| ease was 5.99% see Dep. of Jon Baird, Mar. 28, 2000, R at 207,
and the rate inplicit in the Mller |ease was 7.6% see Dep. of
Jon Baird, Mar. 28, 2000, R at 213. Thus, just as NVAC s
representative Robin Norris testified, the gain to NVAC resulting
fromits practice of not discounting was "a coupl e bucks" as to
the Rose and MIler | eases, see Dep. of Robin Norris, R at 154.
This slight overage is de mnims and not enough, in the cases of
MIler and the Roses, to render the early term nation charge

unreasonable in light of the harns to NMAC arising fromthe early

8Though plaintiffs argue that UCC § 2A-504 sets a
maxi mum charge -- suggesting that they find the whole "sum of
paynent s" concept unreasonable (whether or not discounted) -- the
fact that the plaintiffs focus el sewhere in their papers on
NVAC s failure to discount the sumof remaining nonthly paynents
can only go to showthat it is the anmount of the discount, and
not the charge subject to discounting, that they dispute.
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term nation pursuant to § 1667b(b).* We will therefore grant

judgnent to NMAC as to this claim

[, Di sposi tion

As noted, in addition to asserting clains under the CLA
and Regulation M plaintiffs also assert state |aw clains. For

exanple, Count |1l states that the “early termnation formula is

“This is not to say that such an undi scounted charge
woul d necessarily be reasonable in every case, particularly when
the term nation was far in advance of the end date of the |ease
so that the effect of discounting would be anplified.

We al so pause here to note that our analysis of the
Rose and M Il er | eases depended on a conclusion that may be |ess
true for termnations far in advance of the | ease end date. W
have noted above that the harmaccruing to NVAC fromthe early
termnation is the loss of the streamof nonthly payments. Wile
this is true -- or at |east serves as a good approximation -- for
termnations very close to the |ease end date, it is not
necessarily always true, for the follow ng reasons.

As di scussed at the outset of this opinion, the nonthly
| ease paynent is conposed of two conceptually distinct charges.
First, there is a depreciation charge, which is arrived at by
subtracting the residual value fromthe "net cap val ue" and
dividing the result by the nunber of nonths in the |lease to yield
an averaged nonthly figure for the vehicle's depreciation over
the life of the | ease. Second, there is a | ease finance charge,
by which the | essee essentially conpensates NVAC for the use of
NMAC s asset over tine. Assumng |linear depreciation (which, we
realize, is in fact not inevitably the case with all new
aut onobil es), it should be the case that at the point where a
| essee termnates his | ease early, the market val ue of the car
shoul d exceed the residual value by exactly the anmount of the sum
of remaining nonthly depreciation charges on the | ease (assuni ng
the residual value is an accurate prediction of end-of-I|ease
mar ket price, which, again, we realize was not our case here).
NMAC can then, presumably, sell the vehicle for the market price
and recoup the sumof the future stream of depreciation charges.
Thus, when a |l essee termnates early, the actual harmto NVAC is
only the future stream of forgone | ease finance charges.

However, in the case of the MIler and Rose | eases, where the
early term nations were very close to the end of the |ease, the
nont hly paynents serve an econom cally reasonabl e approxi mation
of the harmaccruing to NMAC fromthe early term nation, and we
have conducted our anal yses accordingly.
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a penalty clause that is unenforceabl e under the common | aw
governing |liqui dated damages, and under the Consuner Leasing
Act”, Anended Conpl. at q 85. To this violation of state and
federal law, plaintiffs seek “[d]isgorgenent of early term nation
charges unlawful |y assessed and coll ected”, Count Ill ad dannmum
(a). Counts V and VI seek relief under, respectively, the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law
and Uni form Commerci al Code Art. 2A

As far as the parties and our research has shown, there
are no reported Pennsyl vania cases dealing wth the interplay of
the CLA and Regulation M on the one hand, and the cited sources
of state law, on the other. The question of whether, and to what
extent, the CLA and Regul ation M preenpt state law is one that at
| east one sister federal court noted, but did not decide. See

Mtchell v. Ford Motor Credit Co., 68 F. Supp.2d 1315, 1319 (N.D.

Ga. 1998); Eastwood v. General Elec. Capital Auto Lease, Inc. ,

825 F. Supp. 306, 310 (N.D. Ga. 1993).

It has al so not escaped our attention that MIIler and
t he Roses seek to be chanpions of a rather |arge class “of all
persons with a[n] NMAC C osed- End Mtor Vehicle Lease Agreenent,
either currently open, or termnated wthin the 12 nonth period
preceding the filing of this conplaint, for an aggregate anount
of $25,000.00 or less used primarily for personal, famly and
househol d uses,” Anended Conpl. at  66. W hasten to note,
however, that neither MIler nor the Roses have yet filed a

motion for class action certification.
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It is also inportant to observe that these state |aw
clains are alnost certainly addressed to our suppl enental
jurisdiction under 28 U S.C. 8§ 1367. Although there happens to
be diversity of citizenship between plaintiffs and NMAC, the
particulars of both MIller's and the Roses' clainms, even with
trebling, place the anpbunt in controversy far short of the
jurisdictional threshold. Even the nost expansive reading of
66 of the Anended Conplaint |eads to the sanme conclusion for the
put ative cl ass.

| f nothing el se, Appl ebaum teaches that able Article
1l judges can reasonably disagree about this highly-technica
area of federal law. In such perilous terrain, therefore, we are
| oath to enmbark upon a host of undeci ded questions of state |aw,
as applied to the “thousands of Ni ssan Standard Leases
out st andi ng nati onw de”, Anmended Conpl. at 69, when a real
possibility exists that our Court of Appeals may not agree with
t he course we have taken, as it did in Appl ebaum with our | earned
col | eague.

Under all of these circunstances, therefore, this case
woul d seemto be quintessentially one where there is no just
reason for delay as to the federal clains we have decided, within
the neaning of Fed. R GCv. P. 54(b). W thus will direct the
entry of judgnent for statutory damages only as to Counts | and
1, and enter the declaration and injunction plaintiffs seek
under Count 1V, while deferring all other rulings pending final

appel | ate action.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI AN M LLER et al. : ClVIL ACTI ON
V. :

NI SSAN MOTOR ACCEPTANCE :
CORPORATI ON : NO 99-4953

ORDER

AND NOW this 27th day of COctober, 2000, upon
consi deration of the parties' cross-notions for summary judgnent
(see docket nos. 32 and 34), and their responses thereto, and for
the reasons set forth in the acconpanyi ng Menorandum and
pursuant to Fed. R Cv. P. 54(b), it is hereby ORDERED that:

1. Def endant’'s notion for summary judgnent is DEN ED
as to all federal clains, except it is GRANTED as to plaintiffs’
claimas to the reasonabl eness of the early term nation charges
actually inposed on MIler and the Roses;

2. Plaintiffs' notion for partial sunmmary judgnent is
GRANTED as to all federal clains, except as to plaintiffs' claim
as to the reasonabl eness of the early term nation charges,
actually inposed on MIller and the Roses in accordance with the
fol | owi ng paragraphs;

3. There being no just reason for delay, JUDGVENT IS
ENTERED in favor of Brian S. MIler for $100.00, and M chael Rose
and M chell e Rose for $100.00, and agai nst N ssan Mt or
Acceptance Corp. as to Count | of the Amended Conpl aint;

4, There being no just reason for delay, JUDGVENT IS
ENTERED in favor of Brian S. MIler for $100.00, and M chael Rose



and Mchell e Rose for $100.00, and agai nst N ssan Mot or
Acceptance Corp. as to Count Il of the Amended Conpl ai nt;
5. As to Count 1V of the Anended Conpl ai nt,

(a) This Court DECLARES that N ssan Mot or
Acceptance Corp.'s early termnation formula presented in
paragraph 18 of the plaintiffs' |eases is a penalty clause that
i s unenforceabl e under the Consuner Leasing Act, 15 U S.C. 8§ 1667
et seq., and Federal Reserve Board Regulation M 12 C.F.R § 213
pronul gated t hereunder, and thus N ssan Mbtor Acceptance Corp. is
not entitled to collect damages under this early termnation
formula fromplaintiffs;

(b) Nissan Motor Acceptance Corp. is ENJONED to
credit the accounts and correct the credit records of plaintiffs,
and fromtaking any action against plaintiffs inconsistent with
the holding of this Court set forth in the Menorandum of even
dat e;

(c) There being no just reason for del ay,
JUDGMVENT IS ENTERED in favor of Brian MIler and M chael and
M chel |l e Rose and agai nst N ssan Mt or Acceptance Corp.;

6. As to the remaining clains, the Cerk shall place

themin CIVIL SUSPENSE pending further Order of this Court.

BY THE COURT:

Stewart Dal zell, J.






